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RIGHT OF TRUST COMPANY TO OPERATE OUTSIDE ITS 
OWN STATE. 


The ever broadening scope of the business transacted by banking 
institutions, especially the trust companies, brings up the question 
as to what limitations there may be in respect to the transaction of 
business outside the state, from which it obtains its charter and in 
which it is located. 

Most of the states have laws which express the requirements to 
be complied with, before a foreign corporation will be permitted to 
enter and engage in business. Maryland has such a law and its 
meaning is discussed by the Court of Appeals of Maryland in the case 
of Baden v. Washington Loan & Trust Company, published among 
the legal decisions in this issue. 

The Washington Loan & Trust Company is organized under the 
laws of the District of Columbia. Some time ago it was appointed 
trustee under a will, and among the assets of the trust estate were 
certain lots in Montgomery County, Maryland. Acting in its 
capacity as trustee, it sold one of these lots, and the purchaser sub- 
sequently refused to take title on the ground that the trust com- 
pany, not having complied with the requirements of the statute, had 
not the authority to give a good title. An action, apparently friendly, 
was brought to compel the purchaser to carry out his contract. 

The court held that the statute had no application for the reason 
that it was not intended to apply to occasional or casual trans- 
actions. ; 

The general rule, as quoted by the court, is as follows: “Isolated 
transactions, commercial or otherwise, taking place between a foreign 
corporation, domiciled in one state, and the citizens of another state, 
are not a doing or carrying on of business by the foreign corporation 
within the latter state, even, according to the weight of authority, 
where the transaction is of such a character as to constitute a part of 
the ordinary business of the corporation.” 
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BANK HELD LIABLE FOR BAD ADVICE GIVEN BY ITS 
PRESIDENT. 


A bank is sometimes held liable for the fraudulent acts of its offi- 
cers, especially if the bank in any way derives a benefit out of the 
fraudulent transaction. The case of Abmeyer v. German-American 
Bank, published in this issue, is a good illustration. 

The plaintiff was a farmer who had apparently tired of farming 
and wanted to go into business. He had heard of an opportunity to 
purchase an interest in a certain business, but did not feel sufficiently 
sure of his own judgment to take up the venture without first seeking 
competent advice. So he went to Mueller, the president of the 
defendant bank, who had been his friend for twenty years, and before 
him he laid the proposition. Mueller strongly advised against it and 
then he told the plaintiff that he knew of another business, in which 
an interest could be purchased, and which he could highly recom- 
mend. He had reference to the Topeka Fruit and Produce Company, 
which had an office near the bank and which he said was owned by 
one Christopher. He told the plaintiff that he thought so well of 
this business that he would go into it himself, if he were not already 
“tied up.” 

He then invited the plaintiff to go around to the office of the fruit 
company and look the place over. When they arrived Christopher 
was out, but Mueller went into the private office and brought out a 
book and some papers which purported to show the condition of the 
business. Then Christopher came in and they all talked the matter 
over. A few days later a statement was exhibited to the plaintiff, 
according to which the business was in a very healthful condition. 
The plaintiff was naturally interested, and when Mueller offered to 
loan him money on his farm he could no longer resist the temptation 
to become a business man. Relying on the financial statements and 
his friend’s advice, he purchased a one-half interest in the business 
for three thousand dollars. 

At this time Mueller was a silent partner in the business and the 
firm was indebted to the defendant bank on promissory notes, some 
of them past due, aggregating $2,850. The money which the plaintiff 
paid for his half interest was applied to taking up these notes. 

The plaintiff did not know anything about the notes or that Mueller 
was interested in the business, but after he had been working in the 
new enterprise for a few months he began to figure out that the 
business was not all that Mueller had said it was. He complained 
to Christopher and then found out for the first time that he was in 
partnership with Mueller. Upon making this discovery he sold out 
to Christopher for $1,000 and then brought action against the bank 
and Mueller to recover the amount which he had lost. They were 


- 
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both held liable, Mueller to the extent of $3,000 and the bank for 
$2,850, the amount of the plaintiff’s money which it had reecived in 
payment of the firm’s notes. 


PEPE 


BANK LIABLE FOR PERMITTING OFFICER OF CORPORA- 
TION TO DEPOSIT CORPORATION’S CHECK IN 
HIS INDIVIDUAL ACCOUNT. 


The courts, through the medium of their decisions, are continually 
telling the banks that it is improper to allow an officer of a corpora- 
tion to deposit in his individual account a check payable to the cor- 
poration. Each time this admonition is given it is accompanied by 
a judgment against the bank for the amount of the loss sustained by 
the corporation as a result of the transaction. 

The most recent instance of this kind is found in Buena Vista Oil 
Company v. Park Bank of Los Angeles, a decision of the California 
District Court of Appeals, which may be found among the legal 
decisions in this issue. 

The plaintiff. oil company had a secretary by the name of Kemper. 
One day there came to the office of the corporation a check for $5,000 
payable to its order. Kemper, acting without authority, and by use 
of a rubber stamp, indorsed the corporation’s name on the back of the 
check. Beneath this indorsement he placed his own name followed 
by the word “Secretary.” As thus indorsed he deposited the check 
in the defendant bank to the credit of his individual account. Within 
a short time thereafter he withdrew on checks the sum of $2,100, 
which he appropriated to his own use. It appeared that the bank had 
previously had no dealings with the corporation. When the corpora- 
tion discovered Kemper’s fraud it brought suit against the bank and 
the court decided that it was entitled to recover the amount of the 
check wrongfully deposited by its secretary. 

To indicate the line of argument advanced in behalf of the plaintiff, 
we quote from the brief filed by the plaintiff, as referred to in the 
opinion: 

“May a bank, without previous dealings with a corporation, and 
unacquainted with its officers or their powers, accept a check, by its 
terms payable to the order of such corporation, bearing the indorse- 
ment only of the payee’s name by its secretary, collect the amount of 
such check, place it to the credit of the person presenting it, refrain 
from making any inquiries as to the authority of such person, permit 
him to withdraw such proceeds, and escape liability to the payee, in 
the face of the uncontradicted evidence that such person as secretary 
had no authority to act, and that the moneys so withdrawn were 
devoted to his personal use?” 
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The defendant contended that: “It would place a burden upon 
bank tellers if they were compelled to exercise judicial functions and 
ascertain the ownership of funds represented by thousands of checks 
which were deposited under similar circumstances, before placing 
same to the credit of the last indorser. Further, how much patronage 
would a bank have if it were to challenge the honesty of the man 
making the deposit?” 

The court was unable to see anything of force in this contention. 
“To our mind,” said the court, “it is not a question of the bank’s chal- 
lenging the honesty of any one, but the performance of a duty 
impressed upon it by law. ‘Desire for patronage, while commendable, 
should not be encouraged by the practice of unbusinesslike and irreg- 
ular transactions’—as respondent so well puts it. From the evidence 
here it appears that defendant, without making any inquiry what- 
ever—and Kemper was careful not to offer any information—accepted 
the check for collection, forwarded it to the drawee bank for pay- 
ment, received the amount, and still, without making any effort to 
comply with its duty of inquiry, and upon Kemper’s instruction, placed 
the amount to the credit of Kemper, as secretary, and thereafter per- 
mitted him to make withdrawals therefrom. The very name of the 
payee, and the attempted indorsement, cast a shadow upon the check, 
which could have been removed by the performance by the bank of 
its plain duty under the law—that of inquiry.” 

There is no apparent reason why a bank should not have and 
enforce a rule, to the effect that checks payable to corporations are 
not to be deposited to the personal credit of an officer of the cor- 
poration or any other individual. A bank will not pay a check 
signed by a corporation unless it has satisfactory assurance that the 
person signing the check has proper authority. And yet it is a 
frequent occurrence, as is instanced in the case under discussion, for 
a bank to assist an unauthorized person in collecting the proceeds 
of a check payable to the corporation. When the banks realize the 
risk they assume in allowing this to be done the practice will be 
discontinued. 


eee 


WHEN PAYMENT OF CHECK MAY BE STOPPED. 


A question as to when the time, within which the drawer of a check 
may countermand its payment, expires is presented in Hunt v. 
Security State Bank, an Oregon decision, published herein on a sub- 
sequent page. 

To be effective an order to stop payment must, of course, be com- 
municated to the drawee bank before the check has been paid or 
certified. In this case, at the time the order not to pay was given 
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to the bank, the check had been stamped “paid” and placed on a 
spindle, and the inquiry was directed toward determining whether 
this was an acceptance or a payment of the check, so as to preclude 
the drawer from recalling it. It was decided that the drawer was 
entitled to stop payment in spite of the stamping and mutilation of 
the check, and that the drawee, having thereafter paid, was liable 
jor the amount to the drawer. 

The check in question was deposited in an out of town bank and 
came in by mail to the defendant, the drawee, with a request for remit- 
tance in Portland exchange. Shortly after the check had been 
stamped and spindled, as described above, the plaintiff, who was the 
drawer of the check, came into the bank and asked for a statement 
of his account. This was immediately prepared and handed to him 
by the president of the bank. Upon looking it over he noticed that 
the check here involved was not included, and spoke of the matter 
to the president, who told him that the check had just come in. The 
plaintiff told the president that, as long as the check had not been 
charged to his account, he wished to stop payment. At the trial the 
plaintiff testified that the president hesitated and “seemed nonplussed 
as to whether he could stop payment or not.” At this time the bank 
had not remitted, nor had it charged the check against the plaintiff’s 
account on its books. As already stated, the bank afterwards paid 
the check and it was held liable for the amount. 


SEEEEEEEED 


ACCOMMODATION INDORSER IS ENTITLED TO NOTICE 
OF DISHONOR. 


The question involved in the case of Tucker v. Mueller, a recent 
decision of the Supreme Court of Illinois published among the legal 
decisions in this issue, was whether the defendant, who had signed 
his name on the back of a promissory note, was liable as a guarantor 
or as an indorser. When the note was not paid at maturity the 
holder neglected to give the defendant notice of dishonor. If the 
defendant’s liability was that of a guarantor the failure to give notice 
was immaterial, for the reason that the law does not accord to guar- 
antors of negotiable paper the right to receive notice of dishonor. If, 
on the other hand, his liability was that of indorser, the failure to 
give notice of dishonor was fatal, because an indorser is discharged 
from liability unless notice of dishonor is duly given to him. 

The note in question was executed by a corporation, of which the 
defendant was general manager and one of the stockholders. It was 
payable to the plaintiff and represented money borrowed from the 
plaintiff by the corporation. Before the note was delivered to the 
plaintiff the defendant indorsed his name in blank on the back of the 
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note. Prior to the adoption of the Negotiable Instruments Law there 
was much confusion as to the liability of a person who, like the 
defendant, signed his name on the back of a negotiable instrument 
before its delivery to the payee. In some states he was considered 
an indorser while in others he was regarded as a guarantor; and in 
still others he was liable as a maker. Illinois was one of the states 
which held that persons signing their names in this manner assumed 
the liability of a guarantor. The Negotiable Instruments Law, which 
has been adopted in Illinois, however, changed the rule for that state. 
It provides specifically that— 

“A person placing his signature upon an instrument otherwise 
than as maker, drawer or acceptor is deemed to be an indorser, unless 
he clearly indicated by appropriate words his intention to be bound 
in some other capacity.” 

Under this provision of the act the court decided that the de- 
fendant was an indorser, that he was entitled to notice of dishonor, 
and that the failure to give him notice freed him from liability. 


Settee 


FIDUCIARY POWERS FOR STATE BANKS IN NEW YORK— 
STATE EXAMINATION OF NATIONAL BANK 
TRUST DEPARTMENTS. 


By an amendment of the New York Banking Law in effect April 
9th, 1919, the superintendent of banking may, by special authoriza- 
tion, grant banks applying therefor the right to act as trustee, exec- 
utor, administrator, registrar of stocks and bonds, guardian of estates, 
assignee, receiver, committee of estates of lunatics, or in any other 
fiduciary capacity in which trust companies are permitted to act. 

Before granting authority to exercise such fiduciary powers the 
superintendent is required to satisfy himself that the applicant has 
in good faith complied with all the requirements of law. One of 
the important requirements is that the state bank must have a capital 
not less than the capital required by law of a trust company trans- 
acting business in the same place. 

By a further amendment, in effect April 15th, 1919, it becomes the 
duty of the superintendent, at least once in each year, to examine 
the trust department of every national bank in the state of New York, 
which has been granted a special permit by the Federal Reserve 
Board to act in a fiduciary capacity under the provisions of section 
11k of the Federal Reserve Act. The superintendent is authorized to 
receive from national banks deposits of securities of the kind and 
in the amount required of trust companies under similar conditions. 
The superintendent is also authorized to make proper charges and 
assessments against national banks for expenses incurred in conduct- 
ing examinations and receiving deposits of securities. 


This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


ACCOMMODATION INDORSER IS ENTITLED TO 
NOTICE OF DISHONOR. 


Tucker v. Mueller, Supreme Court of Illinois, April 15th, 1919. 122 N. E. Rep. 847. 


The defendant was general manager and a stockholder of a 
corporation which executed a promissory note payable to the 
plaintiff. Before the note was deliverd to the payee the de- 
fendant indorsed it in blank for accommodation. It was held 
under the Negotiable Instruments Law that the defendant could 
not be regarded as a guarantor but that his liability was that of 
an indorser, and that he was discharged from liability because 
of the fact that no notice of dishonor was given to him. 


Error to Appellate Court, First District, on Appeal from Superior 
Court, Cook County; Martin M. Gridley, Judge. 

Assumpsit by Harry G. Tucker against Carl Mueller and another. 
Plaintiff died during pendency of suit, and his widow, Sybil Tucker, 
as administratrix of his estate, was substituted as plaintiff. From a 
decision of the Appellate Court affirming a judgment in favor of plain- 
tiff, defendants bring certiorari. Reversed and remanded. 

Landon & Holt, of Chicago (John B, Fruchtl, of Chicago, of coun- 
sel), for plaintiffs in error. ‘ 

Church & McMurdy and Howard M. Harpel, all of Chicago, for 
defendant in error. 

CARTER, J. This is a case in assumpsit brought originally by 
Harry G. Tucker in the superior court of Cook county on a promis- 
sory note for $2,000, with interest. Tucker died during the pendency 
of the suit, and his widow, as administratrix of his estate, was sub- 





NOTE:—For other similar decisions see Banking Law Journal Digest (second 
edition), § 703. . 
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stituted as plaintiff. On a trial in the superior court judgment was 
entered in plaintiff’s favor in the sum of $2,400. On appeal to the 
Appellate Court the judgment of the trial court was affirmed, and the 
case has been brought here by petition for certiorari. 

The note in question was executed September 15, 1913, by the 
National Fuel-Saver Corporation for $2,000, due four months efter 
date, to the order of H. G. Tucker, with interest at 6 per cent. from 
maturity. The note was signed by H. B. McNeal as secretary and 
treasurer of said corporation and by Carl Mueller as general man- 
ager of the same. It was signed on the back: “H. B. McNeal,” 
“Carl Mueller.” Plaintiff in error filed two affidavits of merits, which 
were successively stricken, and a second amended affidavit of merits 
was filed by each of them, and these affidavits were, on motion, 
stricken by the court. Plaintiffs in error electing tp stand by their 
second amended affidavits, an order of default was entered against 
them for want of an affidavit of merits, and judgment followed. 

The substance of each of the second amended affidavits of merits 
of the plaintiffs in error is as follows: The corporation that made the 
note was organized with Harry G. Tucker as president, McNeal as 
secretary and treasurer, and Mueller as general manager; all three 
being stockholders. After its organization it needed funds to pro- 
mote its interests, and the note in question was accordingly executed. 
In December, 1913, a meeting was held at the request of plaintiffs in 
error for the purpose of having the note in question and other out- 
standing notes of the corporation presented and paid while the cor- 
poration had funds, and that plaintiffs in error be released from their 
liability on said note. At this meeting all other notes were paid, 
and Tucker was requested to present his note and was told that 
it would then be paid, but that Tucker informed plaintiffs in error 
that he did not need the money at that time; that the note was at 
that time in his safety deposit box, and he would turn it over to the 
corporation, but would accept payment of the note by credit on the 
books of the corporation and would release plaintiffs in error from 
liability; that he requested them to credit him on his personal 
account on the books of the corporation with $2,000 and interest, 
which they did; that thereafter Tucker stated this fact to prospective 
customers, on the strength of which they subscribed for stock; that 
through some mistake the note was never canceled and was turned in 
to the corporation shortly after the time of said meeting; but that 
plaintiffs in error did not know the note was still outstanding and 
uncanceled until about a year after it had become due and after the 
corporation had been adjudged a bankrupt. 

Plaintiffs in error argue that the second amended affidavit of merits 
stated a sufficient defense, because the pleadings show that they must 
be held to be merely indorsers, and that therefore they were entitled 
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to notice of dishonor of the note by the maker, and that in the absence 
of such notice they are discharged from their liability as indorsers; 
while counsel for defendant in error argue—and it was so held by 
the Appellate Court—that plaintiffs in error were accommodation 
indorsers of the note in question, and therefore were not entitled, 
under the present Negotiable Instrument Act, to notice of present- 
ment or dishonor. 
Section 63 of the Negotiable Instrument Act provides that— 


“A person placing his signature upon an instrument otherwise than 
as maker, drawer or acceptor is deemed to be an indorser, unless he 
clearly indicated by appropriate words his intention to be bound in 
some other capacity.” Hurd’s Stat. 1917, p. 2006, c. 98. 


Section 88 of the same act states: 


“Except as herein otherwise provided, when a negotiable instrument 
has been dishonored by nonacceptance or nonpayment, notice of dis- 
honor must be given to the drawer and to each indorser, and any 
drawer or indorser to whom such notice is not given is discharged.” 


Id. p. 2009. 
Section 114 of the same act provides: 


“Notice of dishonor is not required to be given to an indorser in 
either of the following cases: * * * 3. Where the instrument was 
made or accepted for his accommodation.” Id. p. 2011. 


It is argued by counsel for defendant in error that the note in 
question was executed for the benefit of plaintiffs in error, and that 
therefore they come within the provisions of section 114 last quoted, 
rendering it unnecessary to give them notice in order to charge them 
as indorsers. It has been held by the Tennessee Supreme Court, 
under an act very similar on this point to ours, that it is a question 
of fact whether the indorser is personally accommodated, and this 
may be shown by words on the note or otherwise, but that there is 
no presumption that they are personally accommodated because they 
are also members of the firm or stockholders in the corporation mak- 
ing the note on which they appear as indorsers. Nolan v. Wilcox 
Motor Co., 137 Tenn. 667, 195 S. W. 581. The federal Court of 
Appeals, in construing the Negotiable Instrument Act of Pennsyl- 
vania, which is very similar on the question here involved to our own 
statute, stated in McDonald v. Luckenbach, 170 Fed. 434, on page 
437, 95 C. C. A. 604, on page 607: 

“We think there is no evidence disclosed by the record tending to 
show that anything else was contemplated by those who negotiated 
this loan than that it was to be a loan to the corporation for the pro- 
motion of its business, for which the corporation was to be pri- 
marily bound by the promissory note which it made, and that the di- 
rectors who loaned their credit by indorsement assumed the secondary 
liability of indorsers, and none other. All the evidence is consistent 
with this statement of the transaction, and no other interpretation, 
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it seems to us, can be given to it, unless, indeed, directors and officers 
of a corporation interested in its successful operation cannot, in nego- 
tiating a loan for the benefit of the corporation, insure its credit by 
assuming only the liability of indorsers of its negotiable paper. Such 
' @ proposition, of course, can be sustained neither by reason nor 
authority. In the present case all the evidence tends to show that 
the payee of the note had no other thought than that the security 
he held for his note was what it purported to be on its face, i. e., the 
primary liability of the corporation, as maker, and the secondary lia- 
bility of the defendant and his two colleagues, as indorsers. No 
apparent eagerness or zeal on the part of these indorsers and the payee 
to raise this money for the purposes of the corporation can obscure or 
contradict the evident intention that the form of the contract and 
the liability of the parties thereto, given and taken in security for the 
loan, should not be other than as indicated on the face of the instru- 
ment itself. In no other sense than as active and zealous business 
managers can they be called, as the learned judge of the court below 
calls them, the real parties in the transaction, and we cannot agree 
with him that the evidence shows that the loan was made directly 
to these three directors, for their own purposes or otherwise. In 
transactions of this kind the corporate entity is as distinct from its 
officers and directors as it is from third persons with whom it trans- 
acts business, and stockholders or directors who lend their individual 
credit to the corporation of which they are members, by indorsement 
of negotiable paper, or otherwise, are entitled to the same rights 
and immunities which attach to the status of indorser or surety where 
third parties have assumed those liabilities.” 


To the same effect is Houser v. Fayssoux, 168 N. C, 1, 83 S. E. 692, 
Ann. Cas. 1917B, 835, with a somewhat extended discussion in a note, 
reaching the same conclusion that a stockholder or officer of a cor- 
poration who indorses its negotiable notes should be held an indorser, 
and not liable thereon in the absence of notice of dishonor. See, 
also, Murray v. Third Nat. Bank of St. Louis, 234 Fed. 481, 148 C. C. A. 
247, construing the Negotiable Instrument Act af Ohio. 

We do not agree with counsel for defendant in error that Bank of 
Memphis v. Busby, 120 Tenn, 652, 113 S. W. 390, holds contrary to 
the above decisions. In that case it was stated that the testimony 
showed as a fact that the money was borrowed for the benefit of the 
indorsers, and that the indorsers were in effect and in law, joint 
makers. 

It is generally held, that inasmuch as the Negotiable Instrument 
Act fixes the status of the signature as that of indorser, parol evidence 
is not admissible to show a contrary intention, although some authori- 
ties hold to the contrary. 8 Corpus Juris, 78, and cases cited. It is, 
however, unnecessary to discuss the question whether or not parol 
evidence is admissible here, because no evidence was taken on the 
hearing; it being conceded in the briefs of defendant in error that, 
if plaintiffs in error are not accommodation indorsers or guarantors, 
they will not be bound if they were not given notice of the dishonor. 
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Counsel for defendant in error further argue that the plaintiffs in 
error can be held as guarantors, that the first count of the declaration 
alleges that they were indorsers or guarantors, and that by the second 
affidavit of merits filed they conceded that they signed as guarantors, 
and that they have not denied the allegations of the declaration that 
they were guarantors in the second amended affidavit, upon which the 
case was finally disposed of in the trial court. Under the repeated 
decisions of this court there can be no question that prior to the 
enactment of the Negotiable Instrument Act the indorsement of a 
note in blank by a third party at the time of its execution created a 
presumption that the indorser intended to assume the liability of a 
guarantor, though the presumption might be rebutted by parol evi- 
dence of the real agreement. It has also been held that in a suit on 
a promissory note or an indorsement thereof it will be presumed, in 
the absence of evidence, that an undated indorsement was made at 
the date of the note. De Clerque v. Campbell, 231 Ill. 442, 83 N. E. 
224, and cases cited. This court has also held that he who guarantees 
the payment of a promissory note at its maturity by writing his name 
across the back thereof is not entitled to notice of its nonpayment. 
Pfaelzer v. Kau, 207 Ill. 116, 69 N. E., 914. But these decisions were all 
rendered prior to the enactment of the Negotiable Instrument Act in 
1907. Since the enactment of this statute in the various states it 
appears to be uniformly held, under provisions similar to our own 
here under discussion, that an indorser will not be held liable in the 
absence of due presentation to the maker for payment and notice of 
dishonor. 8 Corpus Juris, 75-79, inclusive, and cases there cited. 


“The indorser’s undertaking is predicated upon condition, and unless 
they are performed his liability cannot be made absolute so as to 
entitle the holder to an action against him. Under the law merchant 
an indorsement of a bill or note amounts to a contract on the part of 
the indorser that if, when duly presented, the note is not paid by the 
acceptor or maker, the indorser will, upon due and reasonable notice 
given him of the dishonor, pay it to the indorsee or other holder. The 
Negotiable Instrument Law, which merely declares the rules of the 
common law, provides that ‘he engages that on due presentment it 
shall be accepted or paid, or both, as the case may be, according to 
its tenor, and that if it be dishonored and the necessary proceedings 
on dishonor be duly taken he will pay the amount thereof to the holder 
or to any subsequent indorser who may be compelled to pay it.’ The 
indorser’s liability as such becomes fixed when demand of payment of 
the note is made of the principal on the day that it falls due, is refused, 
and he is notified thereof.” 3 R. C. L. 1147. 


See, also, to the same effect Daniel on Neg. Inst. (6th Ed.) 806- 
808, inclusive, and cases there cited; Norton on Bills and Notes (4th 
Ed.) 189-193, inclusive, and cases cited ; Selover on Neg. Inst. (2d Ed.) 
203, 206. 


It will be seen by an examination of these authorities that under 
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similar provisions of the Negotiable Instrument Act the conclusion is 
now settled, beyond question, by the express provisions of the act, 
that the person who indorses a note in blank under circumstances as 
here set forth is merely an indorser, and is not bound in the absence 
of notice of dishonor. In our judgment the provisions of our Nego- 
tiable Instrument Act, as enacted in 1907, must be held to have 
changed the rule announced in the previous decisions of this court 
that the liability of a person who indorsed a note in blank on the 
back, at or before the time of its delivery to the payee, was prima 
facie that of a guarantor, and we are of the opinion that in the light 
of these provisions of the act he must be held only to the liability of 
an indorser. 8 Corpus Juris, 77, 78. 

In view of our conclusions on the questions already considered, we 
deem it unnecessary to consider or discuss the other questions raised 
in the briefs. 

The judgments of the Appellate and superior courts must be re- 
versed, and the cause remanded to the superior court for further pro- 
ceedings in harmony with the views herein expressed. 


BANK LIABLE FOR PERMITTING OFFICER OF COR- 
PORATION TO DEPOSIT CHECK PAYABLE TO 
CORPORATION IN HIS INDIVIDUAL 
ACCOUNT. 


Buena Vista Oil Company v. Park Bank of Los Angeles, District Court of Appeals of 
California, April 14th, 1919. 180 Pac. Rep. 12. 





The secretary of the plaintiff corporation, acting without au- 
thority, indorsed the corporation’s name on the back of a $5,000 
check payable to the corporation. Under this indorsement he 
placed his own name followed by the word “Secretary,” and de- 
posited the check to his individual credit in the defendant bank. 
The bank had had no previous dealings with the corporation. 
The secretary subsequently withdrew and appropriated part of the 
proceeds of the check. It was held that the bank was liable to 
the corporation for the full amount of the check, 


Appeal from Superior Court, Los Angeles County; Robert M. 
Clark, Judge. 

Action by the Buena Vista Oil Company against the Park Bank of 
Los Angeles. From judgment for plaintiff, and from an order deny- 
ing new trial, defendant appeals. Affimed., 

J. Wiseman MacDonald, of Los Angeles, for appellant. 


WOTE:—For other similar decisions see Banking Law Journal Digest (second 
edition), § 382. 
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Oscar Lawler and James E. Degnan, both of Los Angeles, for re- 
spondent. 

THOMAS, J. In this action plaintiff, as successor in interest of 
American Midway Oil Company, seeks to recover of defendant the 
sum of $5,000. The facts upon which this claim is based are sub- 
stantially as follows: On or about July 11, 1911, one A. L. Kemper, 
the secretary of the American Midway Oil Company at Los Angeles, 
appropriated a check for $5,000, made and forwarded by the Espe- 
ranza Consolidated Oil Company at its office in San Francisco to said 
American Midway Oil Company—and which will be referred to here- 
inafter as plaintiff—at Los Angeles. Such check was drawn to the 
order of the plaintiff. It was sent by mail inclosed in an envelope 
addressed to plaintiff. A. L. Kemper, in the office of plaintiff, opened 
the letter, extracted the check, and by the use of a rubber stamp 
indorsed upon the back of such check the words: “American Midway 
Oil Company, , Sec’y.” In the space following the word “Com- 
pany” Kemper wrote his own name, and thereunder indorsed the 
words, “A, L. Kemper, Secretary.” He deposited the check, thus 
indorsed, with the defendant, and the said defendant entered same to 
Kemper’s account, as by him instructed. On the 18th of July, 1911, 
Kemper withdrew $1,800, and on the 3lst of the same month $300 
more, of the proceeds of said $5,000 check collected by the defendant 
bank by check so drawn upon the defendant, and signed as aforesaid. 
This money was appropriated by Kemper to his own use. The bal- 
ance of the $5,000 is still retained by defendant. The defendant con- 
tends that Kemper was secretary and general manager of said plaintiff 
from September, 1910, to September 30, 1911, and that the said sum 
of $2,100 so drawn by Kemper was due him as salary as such secre- 
tary and general manager. Plaintiff did not discover the loss of the 
$5,000 check until the latter part of August, 1911, whereupon demand 
was made upon defendant for the proceeds thereof. On October 3, 
1911, two checks, one for $4,000 and one for $1,000, were drawn against 
said fund in defendant’s bank by plaintiff, and, upon payment being 
refused, such checks were duly protested. Thereupon plaintiff 
brought this suit. Judgment went for plaintiff for $5,000, with inter- 
est and costs, from which, and from an order denying its motion for 
a new trial, defendant appeals. 

The complaint declared specifically upon the contention aforesaid, 
and in four separate causes of action asserted claim for money had 
and received by and for money loaned to defendant for plaintiff’s use. 
The answer, and the several amendments thereto, after admitting the 
receipt of the proceeds of said check, in substance interposed the fol- 
lowing defenses to plaintiff’s said causes of action: (1) That the 
check in question was not deposited with defendant, nor were any 
moneys received thereon at the time said check was deposited the 
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property of plaintiff; but that prior to the receipt of such check by 
defendant it had been indorsed in blank by plaintiff, and thereafter, 
and prior to such receipt, became the property of A. L. Kemper, sec- 
retary; that defendant made collection of said check for the account 
of said Kemper, and, as already hereinbefore set forth, placed said 
sum to the credit of such account. (2) That plaintiff is estopped from 
bringing its action. Subsequent to the trial and prior to the judg- 
ment, and to comply with the proof and theory of the case, plaintiff, 


by leave of the court, filed the following amendment to the com- 
plaint: 


“The plaintiff, by leave of the court, first had and obtained, amends 
its complaint filed herein in the following respects: By striking out 
all of paragraph V of the first cause of action in said complaint con- 
tained, and inserting in lieu thereof the following: ‘That thereafter 
and on or about the 12th day of July, 1911, said check of $5,000.00 was 
removed from the office of the plaintiff, in the city of Los Angeles, by 
A. L. Kemper, secretly and without the knowledge, consent or author- 
ity of plaintiff, and was by said A. L. Kemper, without the knowledge, 
consent or authority of this plaintiff, indorsed as follows: “American 
Midway Oil Company, A. L. Kemper, Sec’y.” That thereafter and on 
or about said 12th day of July, 1911, said Kemper secretly, and with- 
out the knowledge, consent or authority of this plaintiff, delivered 
said check to the defendant. That the defendant paid no money or 
other consideration for said check, or the proceeds represented there- 
by, and parted with nothing of value therefor. That subsequently 
and prior to the Ist day of August, 1911, there was paid to said de- 
fendant by the payee bank in said check named, to and for the use 
of the plaintiff the sum of $5,000.00, represented by said check.’ ” 


The court found against the defendant upon the material issues. 
Defendant, by certain specifications, attacks many of said findings as 
being without “sufficient” evidence to support them. 

From a careful perusal and consideration of the evidence before us, 
we are of the opinion that the record contains evidence tending to 
prove every issue. There was conflict in the evidence, and we will 
not disturb the findings of the trial court upon such testimony. 
Porter v. Johnson, 172 Col. 456, 156 Pac, 1022.. Notwithstanding the 
many specifications for insufficiency of evidence, defendant’s opening 
brief complains of but one finding. It therefore follows that the 
remaining specifications may be deemed abandoned. Shepherd v. 
Turner, 129 Cal. 530, 62 Pac. 106; Duncan v. Ramish, 142 Cal. 686, 
76 Pac. 661. The controversy, therefore, so far as we are concerned, 
centers upon the question: What was the duty of the defendant bank 
when the check was presented by Kemper? The question of agency 
is not here involved. It does not appear from the evidence that there 
was any delegation of authority, or any “holding out,” or any transac- 
tion of like character with “any one,” or any dealings of any kind 


‘ 
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with the defendant, to the knowledge of plaintiff. As is so well said 
by respondents: 


“The latter (defendant) had its selected depositaries. Its by-laws 
devised, and its directors enforced, a plan for the safeguarding of its 
funds. The signatures of two of its officers were required to w'th- 
draw its funds from such depositaries. Kemper was not one of such 
officers, nor was the defendant one of such depositaries. The petty 
cash account is without influence or relevancy in this controversy. 
Such account was originally kept in the name of L. T. Wells individ- 
ually. It was continued by means of Wells’ individual check to the 
date of the $5,000 transaction, in the name of A. L. Kemper, secretary. 
The account was a small one, not exceeding $100 at any time. That 
checks were drawn against such petty cash account, first by Wells, 
and later by Kemper, to pay for stamps and other like office expendi- 
tures of plaintiff, is without significance. The account so maintained 
was under the sole control of the individual in whose name it was 
opened. Deposits to the credit thereof were properly made, because 
the checks in every case were drawn to the order of, and were in- 
dorsed by, the person named in such account. Its name did not 
appear thereon, nor did it have any interest therein, to the knowledge 
of defendant. The officers of the latter testified that they did not 
know, until after the $5,000 transaction, that plaintiff claimed any 
moneys in their institution. The proof leaves Kemper bare of all 
power to dispose of the funds of plaintiff. It demonstrates that there 
was not the slightest basis for defendant’s claim of justification, be- 
cause of Kemper’s agency. It forces defendant to the contention 
that, notwithstanding the utter failure to produce any testimony tend- 
ing to support its claim, nevertheless the law imposes no penalty upon 
it. Accordingly, the question for determination may be restated as 
follows: May a bank, without previous dealings with a corporation, 
and unacquainted with its officers of their powers, accept a check, by 
its terms payable to the order of such corporation, bearing the in- 
dorsement only of the payee’s name by its secretary, collect the 
amount of such check, place it to the credit of the person presenting 
it, refrain from making any inquiries as to the authority of such 
person, permit him to withdraw such proceeds, and escape liability to 
the payee, in the face of the uncontradicted evidence that such person 
as secretary had no authority to act, and that the moneys so with- 
drawn were devoted to his personal use?” 


The answer, of course, must be in the negative. The right of said 
Midway Oil Company to the check in question had not been assigned 
or transferred by any one authorized so to-do. 

Viewing this case in the light of all the evidence and surrounding 
circumstances, it is clear that Kemper had no authority, express or 
implied, to sign said check; nor did he have any authority by virtue 
of his office as secretary. Palo Alto, etc., Ass’n v. First Nationa. 
Bank, 33 Cal. App. 214, 164 Pac. 1124; Blood v. Marcuse, 38 Cal. 
590, 99 Am. Dec. 435; Alta, etc., v. Alta, etc., 78 Cal. 629, 21 Pac. 373; 
Asher v. Sutton, 31 Kan, 290, 1 Pac. 535. In the absence of such 
authority, a secretary cannot transfer his principal’s property; his 
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authority will not be presumed, but on the contrary must be affirm- 
atively shown to exist. Palo Alto, etc., v. Bank, supra; Read v. Buf- 
fum, 79 Cal. 77, 21 Pac. 555, 12 Am. St. Rep. 131; California, etc., v. 
Sciaroni, 139 Cal. 277, 72 Pac. 990. It would appear that any prudent 
and intelligent person would have been placed on notice by the very 
presentation of the check in controversy for deposit, as it possessed 
within itself, as we view it, elements of suspicion and irregularity. 
Being chargeable with knowledge that the power of such secretary 
will not be presumed, but must be shown, it was the duty of the bank, 
before dealing with such check, to establish the evidence of the secre- 
tary’s power. Defendant contends that it would place a burden upon 
bank tellers “if they were compelled to exercise judicial functions and 
ascertain the ownership of funds represented by thousands of checks 
which were deposited under similar circumstances, before placing the 
same to the credit of the last indorser. Further, how much patronage 
would a bank have if it were to challenge the honesty of the man 
making the deposit?” To our mind it is not a question of the bank’s 
chalienging the honesty of any one, but the performance of a duty 
impressed upon it by law. “Desire for ‘patronage,’ while commend- 
able, should not be encouraged by the practice of unbusinesslike and 
irregular transactions”—as respondent so well puts it. From the evi- 
dence here it appears that defendant, without making any inquiry 
whatever—and Kemper was careful not to offer any information—- 
2ccepted the check for collection, forwarded it to the drawee bank for 
payment, received the amount, and still, without making any effort 
to comply with its duty of inquiry, and upon Kemper’s instruction, 
placed the amount to the credit of Kemper, as secretary, and there- 
after permitted him to make withdrawals therefrom. The very name 
of the payee, and the attempted indorsement, cast a “shadow” upon 
the check, which could have been removed by the performance by the 
bank of its plain duty under the law—that of inquiry. Ward v. City 
Trust Co., 192 N. Y. 61, 84 N. E. 585; Levy v. Irvine, 134 Cal. 664, 
66 Pac. 593. 

The language of the court in the case of Fresno Canal, etc., y. 
Rowell, 80 Cal. 114, 22 Pac. 53, 13 Am. St. Rep. 112, when it is said: 


“The defendant cannot be allowed to shut his eyes and say he did 
not'see, when by opening them he might have seen.” 


—is very apropos here. There can be no merit in defendant’s con- 
tention that it was justified in refusing compliance with plaintiff’s 
demand for payment to it of said money because the said check had 
been generally indorsed. As we have already seen, such was not the 
case. Because of the unauthorized indorsement of the check by 
Kemper, plaintiff’s title to the proceeds of said check did not pass to 
defendant when the latter collected the amount thereof from the 





THE BANKING LAW TOURNAL 401 


drawer’s bank; but, instead, it became liable to plaintiff for that much 
money had and received to and for the use of plaintiff. Palo Alto, 
etc., v. Bank, supra; Knoxville Water Co. v. Bank, 123 Tenn. 364, 
131 S. W. 447; Ward v. City Trust Co., supra. As we view the evi- 
dence, and construe the law applicable to this case, there was not the 
slightest excuse for the act of the defendant bank in so accepting said 
check. As we have seen, there was no previous dealings because of 
which it might be misled. Kemper said nothing; no inquiry was 
made of him. Without any fault upon the part of plaintiff its prop- 
erty was taken and attempted to be disposed of by one having no 
authority so todo. Had the defendant bank performed its plain duty 
here, it would have been saved from its present predicament, and 
Kemper would have been thwarted in his unlawful scheme. The 
whole theory of defendant here, and the very foundation of its argu- 
ment, is based upon the assumption that Kemper was, at the time the 
check was received, secretary and general manager of plaintiff. This 
was not the case. He was secretary, but he was not the general man- 
ager, and had not been for many months. He never.did have author- 
ity to do what he attempted to do here, as the evidence in this case, 
not only abundantly, but conclusively, shows. Our question is there- 
fore answered by the statement that the bank should have made 
inquiry. 

For the reasons above stated, and many others that occur to us not 
necessary to mention, we are of the opinion that the evidence amply 
supports the findings complained of by appellant here. No other 
point in the record before us merits attention. 

Judgment and order affirmed. 


MASSACHUSETTS USURY STATUTE. 


Koltin v. Brown, Supreme Judicial Court of Massachusetts, April 18th, 1919. 
123 NW. E. Rep. 92. 


The Massachusetts usury statute provides that a loan of less 
than $1,000 may be discharged by the payment or tender of the 
principal sum and interest at the rate of 18 per cent. per annum 
and $5 expenses. It is held that this statute applies to a loan 
for which renewal notes are given from time to time, each re- 
newal made being for the amount of principal and interest then 
due. In such a transaction, where the borrower has paid a sum 
in excess of the sum actually borrowed with interest at 18 per 
cent. and $5 expenses, a renewal note for the amount claimed 
to be due by the lender is without consideration and cannot be 
enforced. 


NOTE:—For other similar decisions see Banking Law Journal Digest (second 
edition), § 1167. 
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Appeal from Municipal Court of Boston, Appellate Division; 
Michael J. Creed, Judge. 

Action by Julius A. Koltin against George H. Brown, resulting in 
finding for defendant. The case was reported to the appellate divi- 
sion of the municipal court of the city of Boston, which ordered judg- 
ment to be entered for plaintiff, and defendant appeals. Order of the 
appellate division reversed, and judgment ordered entered for de- 
fendant. 

W. R. Scarritt, Jr., of Boston, for appellant. 

H. C. Dunbar,.of Boston, for appellee. 

CROSBY, J. This is an.action on a promissory note made by the 
defendant and delivered to one Rubenstein, who transferred it to the 
plaintiff after maturity. The defense is want of consideration. 

The history of the transaction between the parties so far as mate- 
rial to the determination of the issue involved is as follows: 

On March 21, 1915, a corporation known as the Dinsmore Power 
Process Company borrowed $590 from Rubenstein and gave to him 
its promissory note for that amount payable to his order in two 
months. The note was indorsed by the defendant and also by one 
Mintz. This note was renewed five times and a new note was given 
upon each rerrewal for the balance then due; the interest on the new 
note was paid in advance by the maker at the rate of 3 per cent. a 
month, and the old note was delivered up to the maker for cancella- 
tion. On all the notes above referred to the defendant and Mintz 
were indorsers. 

On March 6, 1916, a note was given to Rubenstein for the amount 
then due. The defendant Brown was the maker of this note, but it 
was not indorsed by Mintz nor was the Dinsmore Power Process 
Company a party to it. There were five renewals of this note so 
given by the defendant of which the one in suit is the last. At the 
time of each of these renewals the old note was delivered up and a 
new note given for the amount then due. Payments were made from 
time to time upon the principal:of the loan, and at the time of each 
renewal the interest on the new note was paid in advance. The 
entire amount of the interest payments upon the twelve notes so 
given amounted to $286.80; and the entire amount of the payments 
on account of principal amounted to $440. It was agreed before the 
trial judge that— 


“the sum of the respective interest payments (except the last payment 
of $9 on the note in suit, which is contended by the plaintiff is within 
the statutory minimum) in excess of 18 per cent. per annum upon the 
amount and for the period for which each interest payment was made 
is sufficient if it should be applied to the note in suit to fully pay 
the same.” 
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As it is admitted by the plaintiff that the total payments made upon 
the loan by all the different parties liable on the notes were in excess 
of the amount required by R. L. c. 102, § 51, to discharge the loan, 
it is the contention of the defendant that the loan was fully discharged 
before the note in question was given and that it was without con- 
sideration; and having been acquired by the plaintiff after maturity, 
the defendant is not liable thereon. It is the contention of the plain- 
tiff that the statute is not applicable to the case at bar. 

While the questions presented have not been previously considered 
by this court, we are of opinion that it was the intention of the Legis- 
lature as expressed in the statute to make it applicable to loans of 
this kind. Under the statute, the giving of the notes from time to 
time for the amount then due did not constitute in each instance a 
new loan. The payments on account of principal and interest are 
to be treated as payments on account of the original loan, and not as 
separate and independent transactions. All the payments were made 
on account of the original sum borrowed; and as the loan was for 
less than $1,000, and there has been paid on account thereof a sum 
exceeding the amount actually borrowed and a sum equal to $5 for 
the actual expenses of making and securing the loan, it follows that 
when the note in suit was given the debt had been discharged; and 
as the note is without consideration no legal liability is imposed upon 
the defendant. The circumstance that the defendant was not the 
maker of the first six notes cannot affect the conclusion reached; as 
an indorser of these notes he was liable thereon, and as to all subse- 
quent notes except the last he was primarily liable as maker. 

It could not properly be found that there was a waiver by the bor- 
rower of any rights given by the statute. Undoubtedly the borrower 
could waive his rights if he saw fit to do so, as the statute was 
intended for his benefit. Reed v. Boston Land Co., 160 Mass. 237, 
35 N. E. 677; Shawmut Commercial Paper Co. v. Brigham, 211 Mass. 
72, 97 N. E. 636. In Spofford v. State Loan Co., 208 Mass. 84, 94 
N. E. 287, it was held that where a borrower executed to the lender 
a release of all his rights under the statute, he was bound thereby. 
That case is not an authority in favor of the plaintiff. Shawmut 
Commercial Paper Co. v. Brigham, supra, does not support the plain- 
tiff’s contention. In that case the borrower had not paid or tendered 
the full amount of the loan, and therefore could not take advantage 
of the statute. In the present case the note had been paid in full 
under the statute before the last note was given. 

It being admitted that the lender has received payments sufficient 
to discharge the loan under the statute, it is immaterial that such 
payments have been made by different persons liable for the amount 
borrowed. It follows that the order of the Appellate Division that 
judgment be entered for the plaintiff for the amount therein stated 
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with interest, must be reversed and judgment entered for the 
defendant. 
So ordered. 


CHECK MAY BE COUNTERMANDED EVEN 
AFTER IT HAS BEEN STAMPED “PAID.” 


Hunt v. Security State Bank, Supreme Court of Oregon, March 4, 1919. 179 Pac. 
Bep. 248. 


A check drawn on the defendant bank by the plaintiff came in 
by mail from another bank with instructions to remit in Port- 
land Exchange. The defendant stamped the check “paid” and 
placed it on a spindle, but before it had charged it against the 
plaintiff’s account or forwarded its draft in payment, the plaintiff 
came in and instructed the bank not to pay the check. The bank, 
contrary to this instruction, mailed its draft for the amount of 
the check. It was held that stamping the check “paid” and 
placing it on a spindle did not constitute payment or certificatiqn 
and that the bank was liable to the plaintiff for the amount of 
the check. 


Department 2. , 

Appeal from Circuit Court, Marion County; Geo. G. Bingham, 
Judge. 

Action by John P. Hunt against the Security State Bank. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

The defendant, the Security State Bank, is a corporation engaged 
in the banking business in Woodburn, Or. The plaintiff, John P. 
Hunt, opened a general deposit account in the bank; and afterwards, 
on January 24, 1917, he drew a check directing the bank to pay $90 
to the order of E. Burdick, and delivered the check to the payee in 
Salem. On January 27, 1917, at about 8:30 a. m., the defendant 
received, through the mail, from the United States National Bank of 
Portland, a “cash letter” and ten checks drawn on the Woodburn 
bank. The “cash letter” is dated January 26, 1917. It contains an 
itemized statement of the amounts of the accompanying checks, shows 
that the total amount of the checks is $671.95, and directs the Security 
State Bank to remit to the United States National Bank “in Portland 
Exchange.” The Burdick check was among the 10 checks received 
with the “cash letter.” When the Burdick check reached the plain- 
tiff it bore on its back the indorsements of E. Burdick, Ashley & 
Rumelin, Bankers, and the United States National Bank. Imme- 
diately upon receipt of the “cash letter” and the 10 checks E. H. 


NWOTE:—For other similar decisions see Banking Law Journal Digest (second 
edition), §1062. 
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Hoff, the president of the Security State Bank, “footed the checks on 
the adding machine to see they would total right with the cash let- 
ter, then examined the checks as to their signatures, and as to 
whether each account had sufficient funds to meet it”; and then each 
check, including the Burdick check, was marked, “Paid, Security 
State Bank, Jan. 27, 1917,” with the bank’s “Paid” stamp; and finally 
each check was “placed upon a three-cornered spindle that has a 
three-cornered cutting edge, and are there mutilated.” Whenever 
the Woodburn bank received a check through the mail, and ascer- 
tained that there were not sufficient funds to pay it, or if the signa- 
ture was not regular, the bank never marked the paper “Paid,” but 
the check was always returned to the forwarding bank. The steps 
taken by the defendant with reference to the “cash letter” and checks 
received from the Portland bank followed the same course which the 
bank had always taken when it received checks through the mail 
from outside banks. Speaking of the practice of the bank when it 
cashed a check over the counter, E. H. Hoff stated that the check was 
stamped “Paid,” and then placed on the spindle. E. H. Hoff testified 
that all checks, including both those which were cashed over the 
counter and also those received through the mail, when stamped 
“Paid” and placed upon the spindle, were “from that time on” used 
as “charge slips.” It was the custom of the bank, according to the 
testimony of Hoff, to leave the checks on the spindle until the after- 
noon, at which time the bookkeeper took the checks and sorted “them 
in alphabetical order,” and, using them as “charge slips,” entered the 
amounts of the checks on the books of the bank against the accounts 
of the makers. The entries were usually made in the afternoon, but 
sometimes, when the work was “not caught up,” the entries were 
made in the books the next morning. The “actual act of charging” 
the Burdick check on the books of the bank did not occur until some 
time in the afternoon of January 27th. 

At about 9:15 on the morning of January 27, 1917, but after the 
Burdick check had been stamped “Paid” and placed upon the spindle, 
Hunt appeared at the bank, and asked for a statement of his account 
“up to date.” The statement was at once prepared and delivered to 
Hunt. This document is in evidence, and shows upon its face that 
it is a “statement of your account to Jan. 27, 1917”; and at the bot- 
tom of the statement we read as follows: “Balance Jan. 26 173.23.” 
The Burdick check is not mentioned in this statement. Upon receiv- 
ing the statement of his account Hunt proceeded to examine it, and 
he says that, when he “saw that the E. Burdick check wasn’t charged” 
to his account, he told Hoff that he “had a check out for ninety dol- 
lars in favor of E. Burdick,” and that he “desired to stop payment on 
the check.” Hunt testified that Hoff then said, “The E. Burdick 
check has just arrived; I have-it here right in my hand”; and, accord- 
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ing to Hunt’s testimony, Hoff “reached to his left and picked off the 
spindle the check and handed me, which was the E. Burdick check.” 
Hunt was then asked to relate the conversation which ensued between 
him and Hoff, and his answers, together with subsequent questions 
and answers, are here set down: 


“A, Why, I said, ‘You haven’t my account charged with the check, 
not in this, and I am glad I got here before the account was charged, 
as I want payment stopped on it.’ 

“OQ. What did he say? A. He hesitated—seemed nonplussed as to 
whether he could stop payment or not through the fact, he says, ‘We 
have marked it “Paid,”’ or ‘stamped it “Paid.”’ 

“QO. What else was said? A. Well, I told him he should send the 
check back—or rather he asked me what he should do in regard to 
it. I told him I wasn’t up on banking terms, but would judge he 
would be capable of making some interlineation, if any was neces- 
sary, through the mark ‘Paid,’ and return the check. 

“Q. What, if any, conversation did you have with him in reference 
to whether or not a remittance had been made? A. Well, he said no 
remittance had been made, and the account had not been charged.” 


The defendant denies that Hunt countermanded payment of the 
check; but we shall assume that the verdict of the jury necessarily 
implies a finding that Hunt directed the bank not to pay the check. 
At about 3 o’clock in the afternoon of January 27, 1917, the defendant 
drew a draft directing the Scandinavian American Bank of Portland 
to pay to the United States National Bank of that city the sum of 
$671.95, the amount of the 10 checks, including the Burdick check, 
which had been received with the “cash letter.” This draft was 
mailed that afternoon to the United States National Bank, and was 
subsequently paid by the drawee bank. 

In March, 1917, the plaintiff received from the defendant a state- 
ment, together with canceled checks mentioned in the statement, 
showing the condition of his account to March 2, 1917. The state- 
ment contained a charge of $90 under date of “Jan, 27,” and the Bur- 
dick check was among the canceled checks. In the language of Hunt, 
“I didn’t acknowledge the correctness of this statement, and I re- 
turned him (Hoff) the ninety-dollar check then and there.” Subse- 
quently, on April 21, 1917, the plaintiff drew a check on the. de- 
fendant for $90 payable to “self,” but the bank refused to pay the 
check, and wrote on it the words “Account closed.” The plaintiff 
then commenced this action to recover the sum of $90, which he 
claims the bank wrongfully charged against his account. A trial re- 
sulted in a verdict and judgment for the plaintiff for $90. The de- 
fendant appealed. 

H, Overton, of Woodburn, and Roy F. Shields, of Salem (H. Over- 
ton, of Woodburn, and Smith & Shields, of Salem, on the brief), for 
appellant. 
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W. C. Winslow, of Salem, for respondent. 

HARRIS, J. (after stating the facts as above). The defendant vig- 
crously contends that it was entitled to a directed verdict. This con- 
tention proceeds upon the theory that the act of stamping the check 
“paid,” followed by the act of placing it upon the spindle, where 
all “paid” checks were kept until entries were made upon the books, 
after having first ascertained that there were sufficient funds to the 
credit of the drawer, and that the signature was genuine, operated 
as a charge against the drawer, and as a credit to the holder of the 
check, and amounted to payment. The plaintiff insists that the acts 
of the defendant did not effect a transfer of credit from Hunt to the 
United States National Bank of Portland, the holder. 

The relation existing between a bank and its depositor is that of 
debtor and creditor; a check is simply an order signed by the creditor 
(depositor) directing the debtor (bank) to pay money to a named 
person; an uncertified check of itself does not operate as a legal or 
as an equitable assignment of any part of the funds in the bank, 
and, unless it accepts the check, the bank is not liable to the holder; 
and consequently the drawer of the check can, if he chooses, counter- 
mand the check or first order, and the bank will be obliged to obey 
the second or countermanding order, unless the bank has paid, or 
has become obligated to pay, the check. 

If what the bank did prior to Hunt’s conversation with Hoff 
amounted to payment, then Hunt had lost the right to countermand 
payment of the check. 

During the investigation we must not lose sight of the fact that 
payment and acceptance are essentially different. Payment is the 
natural, expected and intended end of a check. Acceptance strength- 
ens the vitality of a check, and serves to prolong, rather than to ter- 
minate, the life of it. Elyria Savings & Banking Co. v. Walker Bin 
Co., 92 Ohio St. 406, 111 N. E. 147, L. R. A. 1916D, 433, Ann. Cas. 
1917D, 1055; Guthrie National Bank v. Gill, 6 Okl. 560, 54 Pac. 434. 
We must remember, too, that the case now under consideration is 
not like those where the holder enters a bank with a check, presents 
it, and is given credit to the amount as a deposit; nor is this case like 
those where the holder mails a check to the drawee bank, and the 
latter, in obedience to instructions, charges the account of the drawer, 
and credits the account of the holder with the amount of the check, 
for in all those cases payment is made just as completely as it is 
when the bank actually pays the money over the counter to the ~ 
holder, and he at once returns it to and deposits it with the bank. 
Consolidated National Bank v. First National Bank, 129 App. Div. 
538, 114 N. Y. Supp. 308; National Bank v. Burkhardt, 100 U. S. 686, 
689, 25 L. Ed. 766; American National Bank v. Miller, 229 U. S. 517, 
520, 33 Sup. Ct. 883, 57 L. Ed. 1310; Albers v. Commercial Bank, 85 
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Mo. 173, 55 Am. Rep. 355; 2 Michie on Banks and Banking, 1140, 
1414, 1415. The instructions to the defendant were to “remit in 
Portland exchange.” The Woodburn bank did not draw or mail its 
draft for the purpose of remitting to the United States National Bank 
of Portland until after Hunt countermanded payment of the Bur- 
dick check, and therefore we need not decide whether payment was 
completed when the draft was deposited in the post office or when 
received by the Portland bank. 

When Hunt ordered the defendant not to pay the check the bank 
had done nothing more than to satisfy itself that the check was 
genuine, and that there was sufficient funds to pay it, and to stamp 
it “Paid,” and to place it upon the spindle. All this was merely pre- 
paring to pay; it was simply a step towards payment; it was not 
payment. No entry was made on the books. The drawer was not 
charged; the holder was not credited. It may be assumed that the 
bank intended to make appropriate entries on its books and to remit; 
but we are confronted with a situation where the bank had not yet 
executed its intention. An intention to pay is not payment. What 
the bank did was done in contemplation of payment; but payment 
was not completed. 

The plaintiff cannot recover if what was done by the defendant 
resulted in an acceptance of the check. 

The acceptance of a bill of exchange is usually evidenced by writ- 
ing the word “accepted” on the face of the bill, and the certification 
of a check is usually effected by writing or stamping the word 
“good” or “certified”; but the law does not require any particular 
form of word or words to constitute an acceptance, and any words 
or expressions intended to be an acceptance by the bank will be suffi- 
cient. 8 C. J. 303;3 R. C, L. 1304; 5 R. C. L. 520; Selover on Nego- 
tiable Instruments (2d Ed.) 134; First National Bank v. Commercial 
Savings Bank, 74 Kan. 606, 87 Pac. 746, 8 L. R. A. (N. S.) 1148, 118 
Am. St. Rep. 340, 11 Ann, Cas. 281; 7 C. J. 705; Magee on Banks & 
Banking (2d Ed.) 319. It was held in Plaza Farmers’ Union Ware- 
house & Elevator Co. v. Ryan, 78 Wash. 124, 138 Pac. 651, that the 
written signification of assent, required by the Negotiable Instru- 
ments Law, “means an express assent or the use of words neces- 
sarily implying an assent.” See, also, 8 C. J. 307. 

The word “Paid” was stamped upon the check by the defendant. 
When determining whether this constituted an acceptance within the 
meaning of the law, we must not forget the essential difference be- 
tween payment and acceptance. Payment ends the life of a check. 
Acceptance reinvigorates it. The word “Paid” tends to indicate, if it 
evidences anything, extinction rather than rejuvenation of the check. 
To the extent that it speaks at all, the word “Paid” tells of what has 
been done rather than of what will be done. In Guthrie National 
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Bank v. Gill, 6 Okl. 560, 565, 54 Pac. 434, 436, it was decided that the 
word “Paid” stamped upon a draft “had no tendency to establish 
an acceptance,” because it did not evidence “an agreement or promise 
to do something.” To the same effect is Elyria Savings & Banking 
Co. v. Walker Bin Co., 92 Ohio St. 406, 111 N. E. 147, L. R. A. 1916D, 
433, Ann, Cas. 1917D, 1055, 1056. See, also, 2 Michie on Banks and 
Banking, 1129. Stamping the word “Paid” did not of itself produce 
an acceptance of the check. 

There is yet another reason for concluding that the acts of the 
bank did not work an acceptance of the check so as to make the 
drawee liable to the holder. Section 6023, L. O. L., declares that “in 
this act, unless the context otherwise requires, ‘acceptance’ means 
an acceptance completed by delivery or notification.” Even though 
it be assumed that writing the word “Paid” on a check evidences a 
promise to pay, and therefore indicates an acceptance, nevertheless 
the acceptance was not completed by delivery or notification. It 
was held in First National Bank of Murfreesboro v. First National 
Bank of Nashville, 127 Tenn. 205, 216, 154 S. W. 965, 968, that 
“there can be no acceptance upon the part of the drawee, receiv- 
ing remittances from a distance, and acting in the dual capacity 
of collecting agent of the holder and as agent of the drawer to 
pay, until and unless the transaction is completed by a delivery 
to the remitting bank in due course, or a notification to some one 
entitled to be notified.” See, also, Guthrie National Bank v. Gill, 
6 Okl. 560, 565, 54 Pac. 434; 2 Michie on Banks and Banking, 1129. 

In section 6022, L. O. L., it is said that “the bank is not liable 
to the holder unless and until it accepts or certifies to the check.” 
Hunt countermanded payment of the check before the bank had either 
paid or accepted it, and the judgment appealed from must therefore 
he affirmed. 

McBRIDE, C. J., and BEAN and JOHNS, JJ., concur. 


ACTION TO RECOVER A DEPOSIT. 


Epley v. Citizens State Bank of Mullinville, Supreme Court of Kansas, April 12th, 
1919. 180 Pac. Rep: 187. 


The plaintiff was a depositor in the defendant bank. In an 
action by the plaintiff to recover his deposit the bank claimed 
that he had loaned it to the cashier of the bank personally. The 
plaintiff claimed that in making the loan he thought he was 
dealing with the bank and not with the cashier individually. It 
appeared that after the transaction took place the plaintiff ac- 
cepted the cashier’s personal note for the amount, and the jury 
found that he did so with the intent of releasing the bank from 
any liability. It was held that the bank was not liable. 
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Appeal from District Court, Kiowa County. 

Action by Charles Epley against the Citizens’ State Bank of Mullin- 
ville and others. From a judgment for defendants, plaintiff appeals. 
Affirmed. 

F, L. Martin and Carr W. Taylor, both of Hutchinson, for appellant. 

J. W. Davis, of Greensburg, for appellees, 

JOHNSTON, C. J. This is an appeal from a judgment in favor of 
the Citizens’ State Bank of Mullinville, and its president, John Scherer, 
rendered in an action brought against them by Charles Epley to 
recover on a deposit of $6,000 which he had placed in the bank. Other 
parties were made defendant who were concerned in the confirmation 
of a judicial sale of the property upon which thg plaintiff held a judg- 
ment lien, The findings and verdict of the jury were in favor of 
the defendants, and plaintiff appeals. 

It appears that plaintiff had a deposit ‘account in defendant bank 
for a number of years prior to February 7, 1911, and on that date his 
balance in the bank was a little more than $6,000. E. M. Traylor, 
the cashier of the bank, wrote a letter to plaintiff on February 7, 1911, 
on the stationery of the bank, saying: 


“Esteemed Friend: Concerning our talk of last week I will use 
some of your funds at 8% interest. Commencing with this date I 
will use $6,000.00.” 

It was signed, “E. M. Traylor, Cashier.” 

On March 24, 1911, and on a letter head of the bank, Traylor wrote 
plaintiff as follows: 


“This is to certify that I have loaned of your funds $6,000.00, at 
8% interest, same to be replaced on fifteen days’ demand.” 


This was signed by Traylor without the designation of cashier. 
Plaintiff testified that he authorized the use of the money, but sup- 
posed he was dealing with the bank, and not with Traylor individ- 
ually, while Traylor’s testimony was that it was a personal and not a 
bank transaction. There was a dispute as to whether a check was 
given by plaintiff. The books of the bank show that it was checked 
out, but plaintiff said he never issued a check, and that about two 
years later, upon learning that Traylor had become financially embar- 
rassed, and had left the bank, he matte an inquiry and found that his 
money was no longer in the bank. Ina settlement subsequently made 
Traylor gave plaintiff his personal note for $6,000. Some time later 
he made another settlement with Traylor by accepting in satisfaction 
of the $6,000 note one executed by A. J. Burton to Traylor for $4,500 
and a personal note of Traylor for the balance of the debt of $2,620, 
to which was attached another note of Burton in favor of Traylor 
for $3,000, as collateral security for the $2,620 note, and plaintiff sur- 
rendered to Traylor the note for $6,000. About that time plaintiff 
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gave the bank a writing releasing it from liability for the $6,000 de- 
posit that Traylor had obtained from him. Still later he made an 
adjustment with Burton by which Burton took up the $4,500 note 
held by plaintiff, as well as the $2,620 note of Traylor secured by the 
Burton $3,000 note, and to satisfy and cancel them he executed to 
plaintiff a new note for $7,360 secured by a mortgage on a tract of 
land. Plaintiff claimed that the Burton notes were taken as collateral 
to the debt of the bank, and not as payment of it or of the $6,000 note, 
and that they were accepted and the release given on the representa- 
tion of Scherer, the president of the bank, that Burton was solvent 
and his paper was good, when as a matter of fact he was insolvent, 
and the security given plaintiff was inadequate. Shortly afterwards 
Burton died intestate leaving a wife and nine children. In a fore- 
closure proceeding against Mrs. Burton and the administrators of the 
3urton estate, plaintiff was made a party, and in that proceeding he 
sought and obtained a judgment against the administrators of the 
estate of Burton, and also against Martha J. Burton, the wife of the 
deceased, on the note for $7,360 and a foreclosure of his mortgage 
lien upon 240 acres of land, which was only a small part of the mort- 
gaged land, and his lien was inferior to several other liens of con- 
siderable amounts on the mortgaged property. Afterwards an 
attempt was made to form a syndicate, including the plaintiff, to pur- 
chase the land at judicial sale so as to protect all the liens, but it 
was unsuccessful, and the fund derived from the sale proved to be 
insufficient to pay any part of plaintiff’s lien. That sale was con- 
firmed by the court, and before the expiration of the redemption period 
Martha J. Burton, wife of A. J, Burton, died. Rita, one of the nine 
children of the Burtons, redeemed ten sections of the land for the 
heirs, 

On the testimony the jury made the following findings of fact: 

“Question 1. Do you find that Epley accepted Traylor’s note for 
$6,000 of his deposit intending to release the bank? Answer. Yes. 

“Question 2. Do you find that at the time of the transaction with 
Traylor about June 9, 1913, that Epley had actual notice of all the 
facts relating thereto? Answer. Yes. 

“Question 3. Do you find that at the time of the transaction with 
Scherer about June 9, 1913, that Epley had actual notice of all the 
facts relating thereto?» Answer. Yes. 

“Question 4. If you find that Epley accepted any of Traylor’s notes 
intending to release the bank, do you find that he had equal knowl- 
edge with Traylor at that time as to Traylor’s financial responsibility ? 
Answer. No. 

“Question 5. Do you find that Traylor truthfully represented to 
Epley the financial condition of Burton on June 9, 1913? Answer. In- 
sufficient evidence. 

“Question 6. Did Scherer, before Epley finally took the Burton 
notes, say to Epley that the Burton notes were good? Answer. Yes. 
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It appears that plaintiff had a deposit ‘account in defendant bank 
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balance in the bank was a little more than $6,000. E. M. Traylor, 
the cashier of the bank, wrote a letter to plaintiff on February 7, 1911, 
on the stationery of the bank, saying: 


“Esteemed Friend: Concerning our talk of last week I will use 
some of your funds at 8% interest. Commencing with this date I 
will use $6,000.00.” 


It was signed, “E. M. Traylor, Cashier.” 
On March 24, 1911, and on a letter head of the bank, Traylor wrote 
plaintiff as follows: 


“This is to certify that I have loaned of your funds $6,000.00, at 
8% interest, same to be replaced on fifteen days’ demand.” 


This was signed by Traylor without the designation of cashier. 
Plaintiff testified that he authorized the use of the money, but sup- 
posed he was dealing with the bank, and not with Traylor individ- 
ually, while Traylor’s testimony was that it was a personal and not a 
bank transaction. There was a dispute as to whether a check was 
given by plaintiff. The books of the bank show that it was checked 
out, but plaintiff said he never issued a check, and that about two 
years later, upon learning that Traylor had become financially embar- 
rassed, and had left the bank, he made an inquiry and found that his 
money was no longer in the bank. Ina settlement subsequently made 
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gave the bank a writing releasing it from liability for the $6,000 de- 
posit that Traylor had obtained from him. Still later he made an 
adjustment with Burton by which Burton took up the $4,500 note 
held by plaintiff, as well as the $2,620 note of Traylor secured by the 
Burton $3,000 note, and to satisfy and cancel them he executed to 
plaintiff a new note for $7,360 secured by a mortgage on a tract of 
land. Plaintiff claimed that the Burton notes were taken as collateral 
to the debt of the bank, and not as payment of it or of the $6,000 note, 
and that they were accepted and the release given on the representa- 
tion of Scherer, the president of the bank, that Burton was solvent 
and his paper was good, when as a matter of fact he was insolvent, 
and the security given plaintiff was inadequate. Shortly afterwards 
Burton died intestate leaving a wife and nine children. In a fore- 
closure proceeding against Mrs. Burton and the administrators of the 
3urton estate, plaintiff was made a party, and in that proceeding he 
sought and obtained a judgment against the administrators of the 
estate of Burton, and also against Martha J. Burton, the wife of the 
deceased, on the note for $7,360 and a foreclosure of his mortgage 
lien upon 240 acres of land, which was only a small part of the mort- 
gaged land, and his lien was inferior to several other liens of con- 
siderable amounts on the mortgaged property. Afterwards an 
attempt was made to form a syndicate, including the plaintiff, to pur- 
chase the land at judicial sale so as to protect all the liens, but it 
was unsuccessful, and the fund derived from the sale proved to be 
insufficient to pay any part of plaintiff’s lien. That sale was con- 
firmed by the court, and before the expiration of the redemption period 
Martha J. Burton, wife of A. J. Burton, died. Rita, one of the nine 
children of the Burtons, redeemed ten sections of the land for the 
heirs. 

On the testimony the jury made the following findings of fact: 

“Question 1. Do you find that Epley accepted Traylor’s note for 
$6,000 of his deposit intending to release the bank? Answer. Yes. 

“Question 2. Do you find that at the time of the transaction with 
Traylor about June 9, 1913, that Epley had actual notice of all the 
facts relating thereto? Answer. Yes. 

“Question 3. Do you find that at the time of the transaction with 
Scherer about June 9, 1913, that Epley had actual notice of all the 
facts relating thereto?» Answer. Yes. 

“Question 4. If you find that Epley accepted any of Traylor’s notes 
intending to release the bank, do you find that he had equal knowl- 
edge with Traylor at that time as to Traylor’s financial responsibility? 
Answer. No. 

“Question 5. Do you find that Traylor truthfully represented to 
Epley the financial condition of Burton on June 9, 1913? Answer. In- 
sufficient evidence. 

“Question 6. Did Scherer, before Epley finally took the Burton 
notes, say to Epley that the Burton notes were good? Answer. Yes. 
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“Question 7. Did Traylor, while cashier of the defendant bank, de- 
ceive Epley as to the manner in which he intended to use a portion 
of his deposit in the bank? Answer. No evidence. 

“Question 8. If you answer the last question ‘Yes,’ did Traylor or 
any one representing the bank ever reveal or — to Epley how the 
$6,000 was used by Traylor? Answer. 

“Question 9. Did Traylor act in good faith - in the transaction with 
Epley? Answer. Insufficient evidence. 

“Question 10. Did Epley give a check for the $6,000 to Traylor or 
any one else? Answer. No evidence.” 


Plaintiff admitted that under the arrangement made he understood 
and expected that the $6,000 loan would be taken out of the bank and 
used, but there was a dispute as to whether it was a loan to the 
bank or an individual loan to Traylor. Three defenses were made by 
the defendants: (1) That the deposit had been paid; (2) that he had 
loaned the $6,000 to Traylor, taking his note therefor, which he 
accepted as payment of the deposit with the intention of releasing 
the bank; and (3) that any former obligation of the bank or of Tray- 
lor was discharged by the acceptance of the Burton notes in substitu- 
tion and extinguishment of the old debt, the evidence of which had 
been surrendered, and also by the bringing of a suit on the new notes 
upon which he obtained a judgment. The findings of the jury made 
it unnecessary to consider but one of these defenses. If plaintiff was 
dealing with Traylor individually in the loan of the money and took 
Traylor’s note for the debt, intending to release the bank, the obliga- 
tion of the bank for the deposit was discharged, and the subsequent 
transactions between the parties are not material in this appeal. 

The jury in its first and second findings expressly find that plaintiff 
accepted Traylor’s note intending to release the bank, and that he 
did this with actual notice of all the facts relating to the transaction. 
The evidence, though conflicting, tends to support these findings. 
That given in support of the findings tends to show that plaintiff 
loaned the money to Traylor, taking his individual note for the deposit. 
Afterwards he appeared to have overlooked or forgotten that he had 
taken the Traylor note, and in a conversation about the subject, in 
the presence of Mr. Asher, a banker of Hutchinson, Traylor reminded 
the plaintiff he (Traylor) had given him a note for the money in 
settlement of all claims against the bank, and that, if he was not satis- 
fied with it, he would give him the Burton notes in place of it and 
would turn them over on the production of the $6,000 note which 
Traylor had given him, but plaintiff insisted that he did not have 
that note. He remarked that, if he had that note, he would “not be 
worrying.” He made a search, and found the note in one of his books 
and gave it to Asher, with whose bank he had an account, to keep for 
him. A witness named Corse testified that plaintiff told him that he 
had loaned Traylor $6,000 of his money, and had taken his note for 
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the amount, believing that Traylor was good, but, after learning that 
he was not, he procured Traylor to give him the Burton notes for the 
Traylor debt. The testimony of Traylor was to the effect that he 
had borrowed the $6,000 from plaintiff and had given his note to 
plaintiff for the money, and that the bank had no connection with 
the loan. He said that later he made a settlement with plaintiff, 
by which plaintiff accepted the Burton notes in payment of the $6,000 
note; the latter being marked “Paid” and surrendered to Traylor. 

We find no error in the record, and therefore the judgment of the 
district court is affirmed. 


INVESTMENTS BY TRUST COMPANY ACTING AS 
TRUSTEE UNDER WILL. 


In re Bernheimer’s Estate, New York Surrogate’s Court, April 4, 1919. 175 WN. ¥. 
Supp. 594. 


A will directed that a portion of the estate be turned over to 
a trust company, as trustee for certain next of kin of the testator. 
It provided that the trustee “be limited to such investments as 
trustees are by law authorized to make.” Among the securities 
constituting the trust fund which was turned over to the trustee 
were many which trustees are not authorized to retain or invest 
in. It was held that the fund should be invested only in securi- 
ties authorized by law and that, if the trust company received 
and retained securities of a different character, it did so on its 
own responsibility. 
In the matter of the estate of Belle G. Bernheimer. On accounting 
by executrix. Decree directed. 
Nicholl, Anabel, Lindsay & Fuller, of New York City, for execu- 
trix. 
Leslie J. Tompkins, of New York City, special guardian. 
FOWLER, S. Three accountings are made herein by reason of the 
division of the trust estate into three parts under the will of the tes- 
tatrix. The estate amounts to slightly over $1,000,000, and the will, 
after bequeathing legacies to the amount of $65,000, directs the execu- 
tors, out of the residuary estate, to set up three equal trusts. One- 
third of the residuary is given in trust for the testatrix’s daughter, 
Grace Guggenheim. Another equal third part is given in trust for the 
life of the testatrix’s other daughter, Alva Gimbel, and the remaining 
equal third of the residuary the executors are directed to divide into 
two equal shares, and one such share is to be given to the United 
States Trust Company in trust for the life of the testatrix’s grandson, 





NOTE:—For other similar decisions see Banking Law Journal Digest (wecent 
edition), §§ 1137-1138. 
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Jacob D. Bernheimer. The other one-sixth of the residue is given to 
the United States Trust Company in trust for the life of the tes- 
tatrix’s grandson, Lloyd G. Bernheimer, Jr. Upon the deaths of 
these various life beneficiaries there are gifts over, but such limitations 


over are immaterial to the question of construction now before the 
surrogate, 


At the time of the death of the testatrix the estate was invested 
almost entirely in securities, many of which are not such as trustees 
are ordinarily justified in retaining as investments, or in investing 
trust funds. By paragraph 7 of the will the testatrix granted to her 
executors and trustees, who were Henry S. Glazier, Daniel Guggen- 
heim, Bernard F. Gimbel, and Morton E. Snellenburg, a complete dis- 
cretion as to the retention of securities in the trust estate. The por- 
tions of paragraph 7 material to the question at issue are as follows: 


“And I further hereby authorize and empower said Henry S. 
Glazier and Daniel Guggenheim [and Bernard F. Gimbel and Morton 
E. Snellenburg, added by codicil], and the survivor of them, in their 
discretion, to retain, invest and continue to keep my estate or any 
portion thereof invested in the securities in which it may be invested 
at the time of my decease, or to sell the same and invest the proceeds 
thereof otherwise; and my said executors and trustees are also hereby 
authorized and empowered, in their discretion, to invest, reinvest, 
alter or change investments at any time in any securities or invest- 
ments which to them may seem advisable or proper; and the said 
Henry S. Glazier and Daniel Guggenheim, and the survivor of them, 
in making such investments, or in altering or changing the same, shall 
not be limited to such as trustees are authorized to make, but may 
make whatever investments in real and personal property as shall 
in the exercise of their discretion seem to them judicious.” 


The will further provides, however, in the same paragraph, that as 
to that portion of the trust estate, amounting to one-third of the 
residuary, given to the United States Trust Company for the benefit 
of the grandchildren of the testatrix, Jacob D. Bernheimer and Lloyd 
G. Bernheimer, Jr., the United States Tryst Company shall not have 
such discretion as to the investments as the individuals named as 
executors. The words of the will are as follows: 


“It is my desire, however, that the United States Trust Company, as 
trustee for the benefit of my grandchildren, Jacob D. Bernheimer and 
Lloyd G. Bernheimer, Jr., shall, as to the principal of the said several 
trusts or of the trust for the benefit of my daughters, Alva G. Gim- 
bel and Grace Guggenheim, in the event it shall become trustee 
thereof be limited to such investments as trustees are by law author- 
ized to make.” 


Perry on Trusts states the general principles as follows: 


“Section 465. There is said to be a distinction between an original 
investment improperly made by trustees and an original investment 
made by the testator himself and simply continued by a trustee, but 
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it is a distinction that cannot be safely acted upon. If a testator 
gives any directions in his will to continue his investments already 
made, trustees must of course follow such directions, and if they follow 
them in good faith they will not be liable for any losses, unless they 
are negligent in failing to change an investment when it ought to 
be changed to save it; for it cannot be supposed that the direction 
of a testator to continue a certain investment relieves the trustees 
from the ordinary duty of watching such investment and of calling 
it in when there is imminent danger of its loss by a change of cir- 
cumstances. If no directions are given in a will as to the conversion 
and investment of the trust property, trustees to be safe should take 
care to invest the property in the securities pointed out by the law. 
It is true that a testator during his life may deal with his property 
according to his pleasure, and investments made by him are some evi- 
dence that he had confidence in that class of investments, but in the 
absence of directions in the will it is more reasonable to suppose that 
a testator intended that his trustees should act according to law.” 

In Re N. Y. Life Ins. & Trust Co., 86 App. Div. 247, at page 251, 
83 N. Y. Supp. 883, at page 886, the court said, after quoting Perry 
on Trusts, section 465, supra: 

“This language was quoted with approval in Toronto Gen. Trusts 
Co. v. C. B. & O. R. R., 64 Hun, 1 [18 N. Y. Supp. 593], affirmed on 
the opinion below in 138 N. Y. 657 [34 N. E, 514]. The same section 
was also cited and followed in Matter of Wotton, 59 App. Div. 584 [69 
N. Y. Supp. 753], affirmed without opinion in 167 N. Y. 629 [60 N. E. 
1123], where, by a unanimous court, Mr. Justice Rumsey writing, 
it was held [59 App. Div. 587, 69 N. Y. Supp. 754]: ‘When a trustee 
finds the estate committed to him already invested in interest-bearing 
securities, we are not inclined to say that it is his absolute duty at 
once to dispose of them, without regard to the market, or the demand 
for them, or the ruling price, or the probability of an advance in their 
. value. It is sufficient to say, however, that, ordinarily, if a trustee sees 

fit to continue such investments after he shall have had a reasonable 
opportunity to sell them without loss and to invest them in those 
securities which by law he is authorized to hold, it must be an 
exceptional case which will justify him in his failure to do so where 
as a result of that failure there has been a loss.” 


The question now before the surrogate concerns the legal effect 
of the provisions limiting the United States Trust Company as trustee 
to investments which are authorized by law. The accountants them- 
selves have retained as trustees of the two equal one-third portions 
of the residuary estate for the benefit of the testatrix’s daughters’ 
securities and cash amounting to approximately $250,000 for each 
trust estate. They have also paid over to the United States Trust 
Company the one-third portion of the residuary estate as trustee for 
the two grandchildren of the testatrix. These trust estates are now 
represented partly by securities which trustees would be unauthorized 
either to invest in or to retain as investments. Such securities have 
come down to the accountants by reason of the investments made by 
the testatrix herself during her lifetime. There does not appear to 
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have been any reinvestment. The United States Trust Company as 
trustee for the two infant grandchildren has accepted the securities, 
but asks this court to protect it by a decree. It would seem that as the 
two one-third portions of the residuary estate held by the account- 
ants there can be no question as to investments, for the reason that 
the will gives the executors and trustees as full a discretionary power 
as to investments in securities, whether lawful or otherwise, as could 
possibly be given. But as to the other one-third of the residuary es- 
tate, which the United States Trust Company is to hold as trustee for 
the benefit of the testatrix’s two grandchildren, I am of the opinion 
that the trust funds must be invested only in securities authorized by 
law. 

Section 111 of the Decedent Estate Law (Consol. Laws, c. 13) 
provides that trustees may invest in such securities as savings banks 
-in the state of New York are authorized to invest in, and refers to 
Banking Law (Consol. Laws, c. 2) § 239. Many of the securities which 
the United States Trust Company has accepted as part of the trust 
fund are not legal investments for trustees in this state. No direc- 
tion or responsibility should be given or taken by the court in regard 
to the investments of the trust funds directed to be paid to the United 
States Trust Company. The will is specific in directing that the United 
States Trust Company shall invest in securities authorized by law, 
and none other. If the United States Trust Company is willing to 
receive the securities that they have received in this accounting they 
do so on their own responsibility, and this court will not now 
expressly sanction such receipt. 

Submit decree. 


BANK HELD LIABLE FOR FRAUDULENT ACTS OF 
PRESIDENT. 


Abmeyer v. German-American State Bank, Supreme Court of Kansas. 179 Pac. 
Rep. 368. 


The president of the defendant bank advised the plaintiff to 
purchase an interest in a business, falsely representing that the 
business was solvent and making money. He told the plaintiff 
that he had no connection with the business, while, in reality, he 
was a partner. The money which the plaintiff paid for the inter- 
est was used to pay notes of the firm held by the defendant bank. 
It was held that the bank was liable to the extent of the amount 
which it received in payment of the notes. 


Appeal from District Court, Shawnee County. 





NOTE:—For other similar decisions see Banking Law Journal Digest (second 
edition), § 764. 
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Action by B, F. Abmeyer against the German-American State Bank 
and Theodore C. Mueller. Judgment for plaintiff, and defendants 
appeal. Affirmed. 

Ed. D. McKeever, of Topeka, and A. E. Crane, of Atchison, for 
appellants. 

Clay Hamilton and Otis E. Hungate, both of Topeka, for appellee. 

PORTER, J. In an action to recover damages for fraud practiced 
upon him by the defendants, the plaintiff prevailed, and the defend- 
ants appeal. 

The petition upon which the case was tried alleged these facts: 
Plaintiff for a number of years had been a customer of the German- 
American State Bank. For 20 years he and its president, Mueller, had 
been close personal friends, and plaintiff had confidence in Mueller’s 
business judgment and honesty. Plaintiff, having heard of an oppor- 
tunity to make an investment in a certain business, went to the bank 
and inquired about it of Mueller, who advised him not to have any- 
thing to do with it, but told him that he knew of a business in which 
plaintiff could purchase an interest, and which he could recommend 
as a money-maker, a business carried on under the name of the To- 
peka Fruit & Produce Company, with an office near where the bank 
was located. He represented that the business was owned by George 
Christopher, and said that if he were not “tied up” he would go into 
it himself. He took Abmeyer to the office of the produce company. 
When they arrived, Christopher was not there, but Mueller -went into 
the private office and took from the drawers a book purporting to 
show the accounts and conditions, and certain envelopes in which were 
papers showing particular transactions of the business. These he 
explained to Abmeyer, stating he had originally prepared the system 
of bookkeeping for Christopher. Christopher came into the office 
about that time, and they all talked about the business, and the 
plaintiff purchasing an interest. Mueller took a prominent part in 
the conversation, and arrangements were made for Christopher to 
prepare a statement. A few days later Mueller brought Christopher 
to Abmeyer’s farm, and he was handed a written statement of 
the business showing commission accounts due amounting to $4,700. 
Mueller stated that there was no loss in the commission accounts; 
that they were payable every Monday. The statement showed assets 
of $5,200 in excess of liabilities. Mueller represented that he had 
no interest in the sale, and that what he did was because of his 
friendship for Abmeyer. He offered to make a loan for the bank 
on plaintiff’s farm and personal property to enable him to purchase 
an interest in the business. Plaintiff, relying upon and believing the 
written statement brought to him, and the statement and recom- 
mendations of Mueller, paid Christopher $3,000 for a half interest. 
Mueller was at that time a silent partner in the business carried on 
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by Christopher, and the firm was indebted to the bank on notes 
amounting to $2,850, some of which were past due and others rapidly 
maturing. The money plaintiff paid to Christopher was applied in 
taking up these notes. 

Abmeyer and Christopher conducted the business ‘for several 
months, Abmeyer at first devoting his attention to the outside busi- 
ness; but gradually it dawned upon him that the business was in- 
solvent and that it had been in that condition when he purchased. 
Upon complaining to Christopher, he discovered for the first time 
that Mueller had been interested in the business as a partner. Plain- 
tiff then sold his interest to Christopher for $1,000, and brought this 
action asking $4,000 damages against Mueller and the bank. The 
bank filed an answer verified by Mueller, as president, denying that 
the bank was interested in any manner in the transaction. Mueller 
also filed an answer for himself denying that he had ever been a 
partner or had any interest in the business, or that he had received 
any benefit from the sale to the plaintiff. 

The jury made special findings and returned a verdict in plaintiff’s 
favor against Mueller for $150, and against the bank for $2,850. The 
court sent the jury back with additional instructions directing their 
attention to the instructions which limited the amount of the verdict 
against the bank to the sum actually received by it as the direct 
result of any alleged fraud, and to the instructions which charged 
that, in case the jury found in plaintiff’s favor, he would be entitled 
to recover against both defendants for the same amount, up to the 
sum actually received by the bank as a direct result of the fraud, 
and that, if the facts and law warranted, the jury might return a ver- 
dict against Mueller for a greater amount than that found against 
the bank, but not for less. Shortly thereafter the jury returned a 
verdict for plaintiff against both defendants, assessing the damages 
against Mueller at $3,000 and against the bank at $2,850. It is in- 
sisted there are two verdicts, but there is only one real verdict; the 
court very properly refused to accept the first one returned, and it 
did not become a verdict until it was accepted. The court refused to 
accept it because it was manifestly contrary to the law and facts of 
the case as well as to the court’s instructions. It showed that the 
jury believed from the evidence that plaintiff was entitled to recover 
from both defendants. Under the law of the case, about which there 
could have been no dispute, if both defendants were liable, Mueller’s 
liability was necessarily as great as that of the bank; it might exceed 
that of the bank, but could not be less. It is always one of the 
court’s functions to see that a trial is conducted properly and that 
verdicts are returned in accordance with its instructions. The court 
is not bound to receive a verdict based upon an obvious misappre- 
hension of the instructions. 
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The special findings leave no room for doubt upon the question. 
The findings are: 


“Q. 1. Did the defendant Theodore C, Mueller know the first writ- 
ten statement handed to the plaintiff by George Christopher was 
false at the time it was handed to him, or before the contract was 
entered into? A. Yes. Q.2. Did the defendant Theodore C. Mueller 
know anything about the contents of the second written statement 
at any time before the sale of the one-half interest was made to 
George Christopher? A. No evidence to show he did. Q. 3. Did 
the plaintiff rely solely upon the statements furnished him by George 
Christopher on September 12, 1915, with reference to the assets and 
liabilities of the Topeka Fruit & Produce Company, in making the 
purchase of a one-half interest in the business? A. No. Q. 4. Did 
the defendant Theodore C. Mueller knowingly make any false rep- 
resentations to the plaintiff with reference to the assets and business 
of the Topeka Fruit & Produce Company? A. Yes. Q. 5. If you 
answer question No. 4, ‘Yes,’ please state fully the false representa- 
tions so made by Theodore C. Mueller. A. He stated commission 
accounts were good and collectible every Monday morning, refer- 
ring to accounts receivable so far as plaintiff could possibly under- 
stand after asking him what accounts receivable meant or repre- 
sented. Further that it was a good going business, and that he 
would go into it himself if not otherwise tied up. Q. 6. At the time 
the sale was made to the plaintiff, was the defendant Theodore C. 
Mueller an owner of a one-half interest in the Topeka Fruit & Produce 
Company? A. Yes, so far as evidence discloses. Q. 7. Did the de- 
fendant Theodore C. Mueller know that any statement he made with 
reference to the business of the Topeka Fruit & Produce Company 
was false when made? A. Yes. Q. 8. Had the defendant Theodore 
C. Mueller any reason to believe that any of his statements were 
false when he made them? A. Yes. Q. 9. Did the defendant Theo- 
dore C. Mueller know anything about the books and accounts of the 
Topeka Fruit & Produce Company at any time during the last six 
months prior to the sale of the one-half interest by George Christo- 
pher to the plaintiff? A. Yes. Q. 10. Did any of the officers of the 
defendant bank know that the written or oral statements made to 
Abmeyer at and before his purchase of the one-half interest in the 
Topeka Fruit & Produce Company were untrue, if you find an 
statements were untrue? If so, give their names. A. Yes, Theo. C. 
Mueller, president. Q. 11. Was the defendant Theodore C. Mueller 
acting for the bank in what he did in connection with the sale of the 
one-half interest by George Christopher to the plaintiff? A. Yes, and 
for himself individually. Q. 12.. Did the defendant Theodore C. 
Mueller act in good faith in what he did about the purchase of the 
one-half interest in the Topeka Fruit & Produce Company by Ab- 
meyer? A. No. Q. 13. What was the reasonable value of the half 
interest in the produce business purchased by the plaintiff, at the 
time of the purchase? A. It had no value.” 


In passing upon defendant’s motion for a new trial, the court held 
that the verdict as against the defendants for any sum in excess 
of $2,500 was not warranted by the evidence, and required plaintiff 
to consent to a reduction to that amount; otherwise a new trial 
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would be ordered. It is insisted that this was error, because there 
is no consistent theory disclosed by the evidence upon which the 
court could base the reduction of the verdict to $2,500. While it is 
not very clear from the record just what sum the plaintiff should 
recover, it is clear that he is entitled to recover all the money he 
paid for the interest in the business, less any proper credits arising 
from benefits he received while a partner, or from the proceeds of 
his sale to Christopher. The evidence shows he received $300 from 
Christopher and a note for the balance of the $1,000. It was proper 
to consider, however, the labor and efforts he expended in making 
the business worth enough to realize $1,000 for his interest. We 
think it is apparent that the court did not allow the plaintiff too much, 
and the defendants cannot complain if the amount of the judgment 
is less than the evidence would warrant. We are impressed with 
the belief that substantial justice has been accomplished. The find- 
ings are fully sustained by the evidence; in fact, Mueller’s admis- 
sions on his cross-examination tended strongly to corroborate the 
story told by the plaintiff. He admitted that he had been at one time 
part owner of the business, but claimed to have resold his interest to 
Christopher. 

The jury find that Mueller represented that the produce company 
was a good going business and that if he was not tied up he would 
go into it himself. The petition alleged the representation to be 
that the business was a money-maker and that Mueller would go into 
it himself if he was not tied up. We see no substantial difference. 
This finding, together with the findings that Mueller was inter- 
ested in the business, that he knew the written statement handed 
plaintiff by Christopher was false, that he made the representations 
knowing them to be false, that he did know about the books and 
accounts of the business at the time of the sale and was not acting 
in good faith, and the further finding that the business had no value, 
we think ought to be sufficient to support the judgment. 

The argument that if any fraud was perpetrated it was in the sale 
of the property, not in making the loan to Abmeyer or taking the pro- 
ceeds of the loan in payment of the debt the business owed to the 
bank, is not sound. There was evidence to sustain a finding that the 
fraud permeated the whole transaction, and the court was fully war- 
ranted in instructing that the knowledge the president of the bank 
received while acting in its behalf would be the knowledge of the 
bank. 

The court gave the proper measure of damages to the difference 
between the reasonable value of the one-half interest in the business 
at the time of its purchase by plaintiff, and what it was represented 
to be worth at that time. Speed v. Hollingsworth, 54 Kan. 436, 38 
Pac. 496; Stroupe v. Hewitt, 90 Kan. 200, 133 Pac. 562; McDanel v. 
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Whalen, 91 Kan. 488, 138 Pac. 590; Epp v. Hinton, 91 Kan. 513, 138 
Pac. 576, L. R. A. 1915A, 675. 

Numerous other complaints were urged against the instructions, 
but we think those given by the court fairly stated the law applicable 
to the facts. 

Amendments of pleadings are within the discretion of the trial 
court, and there was no abuse of discretion in permitting the petition 
to be amended. The court instructed that, in determining the real 
facts, the jury might consider the statements in the original, as well 
as those in the amended petition. 

Requested instruction No. 6 was properly refused; the bank was not 
entitled to a verdict merely because Mueller was acting in his own 
interests, provided, as the court charged in other instructions, he was 
at the same time acting in the interest of the bank. Besides, the 
bank must be held to have ratified and approved his conduct when, 
after it had received written notice of plaintiff’s claim of fraud, it 
elected to retain the $2,850 which went to satisfy Christopher’s notes. 
The law will not permit it to retain the benefits of the transaction 
while denying the authority of the agent by whom it was consum- 
mated. Bank of Lakin v. Nat. Bank of Commerce, 57 Kan. 183, 45 
Pac. 587; Randolph Lumber Co. v. Western Silo Co., 92 Kan. 368, 
140 Pac. 867, Ann. Cas. 1915D, 30; Means v. Merchants’ State Bank, 
97 Kan. 748, 156 Pac. 701; Advertising Co. v. Smalley, 101 Kan. 645, 
168 Pac. 677. 

It is seriously contended that defendants were entitled to judgment 
on the opening statement of counsel for plaintiff, and this is based 
upon an excerpt of about a dozen lines of a statement said to have 
comprised twelve pages of manuscript. Authorities criticizing the 
practice of directing a verdict on opening statements, and restricting 
the scope of the trial court in that respect, are not cited by the de- 
fendants. Brashear v. Rabenstein, 71 Kan. 455, 80 Pac. 950; and 
cases cited in note 29 L. R. A. (N. S.) 219. 

We discover no error in the record, and the judgment is affirmed. 

All the Justices concurring. 


COLLECTING BANK LIABLE WHERE IT DELAYS IN 
GIVING NOTICE OF LOST CHECK. 


American National Bank v. Savann@h Trust Company and the Wachovia Loan & 
Trust Company as Garnishee, Supreme Court of North Carolina, 
March 26, 1919. 98 8S. E. Rep. 595. 


The defendant bank received a check from one of its depositors 
and forwarded it by mail to the plaintiff for collection. The 








NWOTE:—For other similar decisions see Banking Law Journal Digest (second 
edition), § 230. 
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plaintiff sent it direct to the drawee bank and in the course of 
business the credit, given by the plaintiff to the defendant, was 
balanced off by dealings between the two banks. In the mean- 
time the depositor had checked the proceeds out of his account 
in the defendant bank. The check was not heard from and the 
plaintiff neglected to notify the defendant for 40 days that the 
check had been lost or had not been paid. It was held that the 
plaintiff could not hold the defendant liable and that the fact 
that the check might not have been paid, had it been promptly 
presented to the drawee, had no bearing on the rights of the 
parties. 


Appeal from Superior Court, New Hanover County ; Lyon, Judge. 

Action by the American National Bank against the Savannah Trust 
Company, and the Wachovia Loan & Trust Company as garnishee. 
Judgment for plaintiff, and defendants appeal. Error. 

This action was brought to recover $705, with interest, being the 
amount of the deposit of the plaintiff in the defendant Savannah 
Trust Company. 

The defendant trust company sent to plaintiff bank from Savannah 
by mail in November, 1912, a check drawn by Lybrand & Co. on the 
bank of Swansea, S. C., payable to the Reliance Fertilizer Company. 
Defendant bank gave credit to the Reliance Fertilizer Company for 
the amount of the check, and the fertilizer company checked on the 
same in the usual course of business. 

The plaintiff bank received the check at Wilmington on November 
22, 1912, credited it to the defendant Savannah Trust Company, and 
in the usual course of business said credit was balanced off by deal- 
ings between the two banks. On the 22d or 23d of November, the 
plaintiff sent the check directly to the bank of Swansea on which it 
was drawn for collection. The plaintiff did not mention or intimate 
to the Savannah Trust Company that the check was not paid until 
more than a month afterwards by letter dated December 30th, and 
received by the bank in Savannah Monday, January 2d. 

When the defendant notified the payee, the Reliance Fertilizer 
Company, that the check had not been paid, the defendant trust com- 
pany requested the fertilizer company to allow the amount to be 
charged back to them, which said company refused to do because of 
the length of time that had elapsed, and the defendant trust com- 
pany admitted its liability on account of the lapse of time. 

The check has never been paid, although both the plaintiff and the 
trust company have tried to collect it; the latter doing so as a 
courtesy and not a duty. The plaintiff then, because the defendant 
trust company refused to reimburse the plaintiff, brought this suit 
attaching the trust company’s funds. 

From a verdict and judgment in favor of the plaintiff, the defendant 
appealed. 
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John D. Bellamy & Son, of Wilmington, for appellants. 

McClammy & Burgwin, of Wilmington, for appellee. 

CLARK, C. J. When this case was here on the former appeal 
(Bank v. Trust Co., 172 N. C. 344, 90 S. E. 302), the court held that 
it was negligence per se for a bank to send a draft or check for col- 
lection to the bank on which the check was drawn, and further that 
when the bank which has committed such negligence sues the bank, 
which had forwarded the check, for the amount which had been cred- 
ited, and such original bank sets up as a counterclaim the negligence 
of the plaintiff in not notifying it of nonpayment, and in the delay 
of over a month without inquiry, that this was negligence per se, 
but that the burden of proof rested on the correspondent bank, which 
had forwarded the check to the plaintiff bank, to show that it had 
sustained damages, which raised an issue for the jury. 

The defendant asked the court to charge: 


“If defendant had paid cash for the draft to the Reliance Fertilizer 
Company and admitted its liability for same, then if the jury shall 
find from the evidence, by the greater weight, that the plaintiff was 
negligent in not notifying the defendant within a reasonable time 
of the nonpayment, and thereby put it out of the ability of the 
defendant or its customer to collect the check, the defendant would 
not be liable to plaintiff in this action, and it would be your duty to 


’99 


answer the issue, ‘No. 
The court so charged, but erred in adding: 


“Provided you further find the check would have been paid if it 
had been presented in due course and but for the negligence of the 
plaintiff.” 

If the plaintiff, after giving credit to its customer for the check, 
remitted to it, and though the check would not have been paid if pre- 
sented, still if for 40 days it delayed to inform the customer that 
the check had been lost or had not been paid, and in the meantime 
the drawer, Lybrand, had become insolvent, thus depriving the cus- 
tomer bank of the recovery from Lybrand of the amount which it 
had credited and paid to the fertilizer company for such check, the 
plaintiff bank certainly cannot recover the sum thus lost by its cus- 
tomer by such negligent delay, and this irrespective of the fact, if it 
be a fact, that the drawee bank would not have paid the check if 
promptly presented, or even if it was presented and payment re- 
fused. It was the duty of the plaintiff bank to give prompt notice 
of the refusal to pay or of the loss of the check, so that the customer 
bank should have opportunity to protect itself. 

If upon the evidence the jury shall find that, if such notice had been 
given in due course by the plaintiff bank, the customer bank could 
have saved itself from loss, then the jury should have foynd upon 
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the issue that the defendant bank wa? entitled to recover on its coun- 
terclaim any loss it sustained by reason of such negligent delay. 
It is not necessary in this view to consider the other exceptions. 
Error. 


RIGHT OF TRUST COMPANY TO TRANSACT BUSI- 
NESS AND BRING SUIT OUTSIDE ITS OWN STATE. 


Baden v. Washington Loan & Trust Company, Court of Appeals of Maryland, 
January 16, 1919. 105 Atl. Rep. 860. 


The laws of Maryland provide that no foreign corporation shall 
transact business in that state until it shall have filed a certificate 
and complied with certain other requirements. The plaintiff 
trust company, organized in the District of Columbia, acting as 
trustee under a will, sold real property in Maryland and, upon 
the vendee’s refusal to take title, brought suit to compel him to 
do so. It was held that the fact that the plaintiff had not 
complied with the statutory formalities did not preclude it from 
making the sale or bringing the suit. The statute does not apply 
to casual or occasional transactions. 


Appeal from Circuit Court, Montgomery Count, in Equity; Edward 
C. Peter, Judge. 

Bill by the Washington Loan & Trust Company against William 
H. Baden. Decree for plaintiff, and defendant appeals. Affirmed. 

Argued before BOYD, C. J., and BRISCOE, BURKE, THOMAS, 
URNER, and STOCKBRIDGE, JJ. 

Robert B. Peter, of Rockville, for appellant. 

Arthur Peter, of Washington, D. C., for appellee. 

URNER, J. The Washington Loan & Trust Company is a cor- 
poration of the District of Columbia empowered by its charter to 
conduct a safe deposit, loan, and mortgage business, and to accept 
and execute trusts of every description. It is the residuary devisee 
and legatee, upon certain trusts, under the will of Brainard H. War- 
ner, deceased. Included in the estate which passes to the trustee 
under the will was an undivided interest of the testator, which he 
held as tenant in common, in a number of lots of ground at Takoma 
Park, in Montgomery county, Md. In the exercise of a power of 
sale and exchange conferred by the will, the trustee joined with the 
other cotenants of the lots in a deed of partition by which some of 
the lots were vested in the trustee in severalty. One of the lots thus 
acquired was later sold by the trustee to the appellant in this case, 
who, having questioned the vendor’s ability to convey a good title 


NWOTE:—For other similar decisions see Banking Law Journal Digest (second 
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and having declined on that ground to consummate his purchase, was 
made defendant in this apparently amicable suit for specific perform- 
ance. The appeal is from a decree on bill and answer, sustaining 
the validity of the title and enforcing the contract of sale. 

The only objection urged against the title on appeal was based on 
the theory that the trust company, as a foreign corporation, has not 
become authorized to execute in this state, and as to property within 
its limits, the power of sale conferred by the will. The contention 
is that it would be contrary to the policy of our laws to permit a 
foreign trust company to conduct and enforce a sale of property in 
this state, except after complying with the statutory requirements 
to which corporations of that class, regularly engaged in business 
here, are subject. It does not appear from the record that the Wash- 
ington Loan & Trust Company has performed any of the conditions 
which are prerequisite under our statutes to the prosecution of the 
business of a trust company in Maryland. Neither is it shown to 
have undertaken or contemplated any transaction in this state apart 
from the disposition of the property with which, in part, we are now 
concerned. 

The general policy of Maryland with respect to foreign corpora- 
tions is defined by section 91 of article 23 of the Code, as follows: 


“No foreign corporation shall engage or continue in any kind of 
business in this state, the transaction of which by domestic corpora- 
tions is not permitted by the laws thereof. And every foreign cor- 
poration doing business in this state shall be deemed thereby to have 
assented to all the provisions of the laws thereof.” 


It is further provided by section 93 of the same article that every 
foreign corporation “which has a usual office or place of business in 
this state, except insurance companies” for which other provisions are 
made, “shall, before doing business herein,” file with the secretary 
of state a certified copy of its charter, and a certificate, to be re- 
newed annually, containing certain information as to its organization, 
stock, and stockholders, its principal office in this state and in that 
of its incorporation, and the appointment of a resident agent with 
authority to accept service of process, By chapter 469 of the Acts 
of 1918, amending section 167 of article 81 of the Code, a franchise 
tax is levied upon safe deposit and trust companies, of foreign as well 
as of domestic origin, “which are doing business in this state.” 

The question of primary importance in the case is whether the 
corporate act involved in the sale by the Washington Loan & Trust 
Company of the property in Maryland acquired by it in the manner 
described is to be regarded as the prosecution of its business within 
the meaning of the statutes imposing the requirements to which we 
have referred. In other words, the inquiry is whether it is neces- 
sary for the trust company, before it can legally sell the lot men- 
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tioned in the bill, to comply with all the conditions required of for- 
eign trust companies which enter this state for the purposes of their 
regular and’ continuing business activities. 

In 19 Cyc. 1268, it is said to be the general conclusion of the courts 
that— 


“Isolated transactions, commercial or otherwise, taking place be- 
tween a foreign corporation domiciled in one state and citizens of 
another. state, are not a doing or carrying on of business by the 
foreign corporation within the latter state, even, according to the 
weight of authority, where the transaction is of such a character as 
to constitute a part of the ordinary business of the corporation.” 


The effect of the decisions on this subject is thus stated in 12 Ruling 
Case Law, p. 69: 


“It seems to be the consensus of opinion that a corporation, to 
come within the purview of most statutes prescribing conditions on 
the right of foreign corporations to do business within the state, must 
transact therein some substantial part of its ordinary business, which 
must be continuous in the sense that it is distinguished from merely 
casual or occasional transactions.” 


In the case of Cooper Mfg. Co. v. Ferguson, 113 U. S. 727, 5 Sup. 
Ct. 739, 28 L. Ed. 1137, where the question was whether a contract 
of sale made in Colorado by an Ohio corporation was valid in view 


of a statute of the former state requiring foreign corporations, before 
doing any business therein, to file certificates designating their places 
of business and resident agents on whom process could be served, 
the Supreme Court said: 


“To require such a certificate as a prerequisite to the doing of a 
single act of business when there was no purpose to do any other 
business or have a place of business in the state would be unreason- 
able and incongruous.” 

In Central of Ga. R. Co. v. Eichberg, 107 Md. 363, 68 Atl. 690, 14 
L. R. A. (N. S.) 389, a foreign corporation was held to be transacting 
business in this state within the meaning of the statute relating to 
suits and service of process against such corporations, because the 
acts there considered were found not to be “occasional or accidental, 
merely,” but a part of the company’s “regular, usual and ordinary 
business.” A similar conclusion was reached in State v. Penna. Steel 
Co., 123 Md. 212, 91 Atl. 136, because the foreign corporation there 
concerned was engaged generally in this state in its construction 
work and in the sale of its products. But in Crook v. Girard Iron 
Co., 87 Md. 138, 39 Atl. 94, 67 Am. St. Rep. 325, a foreign corporation 
which had made a single purchase of machinery in Maryland was 
held not amenable to suit and process under the statute just men- 
tioned. It was held in Hieston v. Nat. City Bank of Chicago, 132 
Md. 389, 104 Atl. 281, that the bringing of a suit in a Maryland court 
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by a national bank organized and domiciled in another state is not 
the doing of business here within the intent of the Code provisions 
we have first cited. 

Among the latest cases supporting the view that casual and isolated 
transactions are not within the purview of statutes imposing condi- 
tions upon foreign corporations “doing business” in the state so legis- 
lating are: Dover Lumber Co. v. Whitcomb, 54 Mont. 141, 168 Pac. 
947 ; Hildreth Granite Co. v. Freeholders of Hudson, 87 N. J. Eq. 316, 
100 Atl. 158; Martin v. Bankers’ Trust Co., 18 Ariz. 55, 156 Pac. 87, 
Ann. Cas. 1918E, 1240; Mergenthaler Linotype Co. v. Hays, 182 Mo. 
App. 113,168 S. W. 239. 

The corporate act now under consideration is the sale of property 
constituting a part of a trust estate which appears to be mainly lo- 
cated in the District of Columbia. The sale is merely incidental to 
the execution of a trust which had its inception, and is being princi- 
pally administered, at.the domicile of the foreign corporation charged 
with that duty. It is not a trust that was created or accepted in 
Maryland, and the only occasion for the entrance of the trustee into 
this state is to dispose of property within its limits forming part 
of the trust assets. In our opinion this does not place the trust com- 
pany in the position of doing business in this state and bring it 
within the requirements of our statutes referring to corporations so 
engaged. 

Apart from the statutes upon which the appellant relies, and which 
we find to be inapplicable to the conditions now presented, there is 
nothing in the provisions or policy of our state legislation that pre- 
vents the admission of the Washington Loan & Trust Company to 
cur courts for the enforcement or protection of its rights and inter- 
ests. The principle of comity upon which such a privilege is accorded 
to a foreign corporation has been fully recognized by this court. 
Patapsco Elec. Co. v. Baltimore, 110 Md. 310, 72 Atl. 1039; Hannis 
Distilling Co. v. Baltimore, 114 Md. 684, 80 Atl. 319. 

The Court of Appeals of the District of Columbia in the case of 
Eastern Trust & Banking Co. v. Willis, 6 App. D. C. 375, upheld the 
right of a Maine corporation to execute a trust in the District, as to 
real estate there situated, under a deed of trust securing bonds issued 
by another corporation. While the judgment of the Court of Appeals 
in that case was reversed by the Supreme Court of the United States, 
the reversal was upon grounds which involved no question as to the 
propriety of the ruling upon the right of the foreign trust company 
to perform the trust in the District of Columbia. Willis v. Eastern 
Trust & Banking Co., 169 U. S. 295, 18 Sup. Ct. 347, 42 L. Ed. 752. 

‘ The prohibition in section 94 of article 23 of our Code against the 
maintenance of suits in the courts of this state by such foreign cor- 
porations as are referred to in the preceding section, until compli- 
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ance with the conditions therein prescribed, does not apply to a cor- 
poration in the situation of the appellee, but only to “every foreign 
corporation which has a usual office or place of business in this state,” 
except insurance companies, for which provision is made elsewhere 
in the article, but including corporations engaged in construction 
-work in Maryland, either with or without a usual place of business 
therein, and whether they are so operating permanently or tempo- 
rarily. 

Our conclusion is in full agreement with the decision of the court 
below that the sale questioned in this case was a valid exercise of 
authority by the trust company, and that the title proposed to be 
conveyed to the vendee is not open to the objection urged. 

Decree affirmed, with costs. 


AGREEMENT BY BANK TO HONOR CHECK. 


Goeken v. Bank of Palmer, Supreme Court of Kansas, March 8, 1919. 179 Pac. 
Rep. 321. 


The defendant bank authorized a dealer in hogs to issue checks 


against it in payment for hogs bought by him and agreed to pay 
such checks out of the proceeds of the sales which were to be 
deposited in the bank. Such a check was issued to the plaintiff 
and the proceeds of the sale, more than enough to pay the check, 
came to the hands of the bank. The bank, however, refused to 
honor the check. It was held that the plaintiff could recover 
against the bank. The rule requiring a certification to be in 
writing has no application to a case of this kind. 


Appeal from District Court, Washington County. 

Action by Charlie Goeken against the Bank of Palmer. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

A. J. Freeborn and S. H. Hamilton, both of Washington, Kan., and 
W. J. Gregg, of Frankfort, for appellant. 

Edgar Bennett and Ivan A. Allen, both of Washington, Kan., for 
appellee. 

JOHNSTON, C. J. Action by Charles Goeken to recover from the 
Bank of Palmer upon a transaction in which a check issued by Theo- 
dore Schuette in payment of live stock purchased from plaintiff, which 
check was not paid by the bank on presentation. Defendants admit 
the presentation and refusal of the check, but allege that it was not 
presented in due course, nor until there were no funds in the bank to 
the credit of Schuette. It was deposited in a Clifton bank about 
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three days after issuance, and reached the defendant bank about a 
week after it was issued. The plaintiff recovered, and the defendant 
alleges errors in the instructions and in denying the motions to set 
aside special findings and for a new trial. 

This is the second appeal in the litigation. Goeken v. Bank of 
Palmer, 100 Kan. 177, 163 Pac. 636. In the petition which is set out 
in the cited case it was alleged that defendant agreed with Schuette 
that he was to purchase live stock, giving his checks on the bank to 
the sellers from whom he might purchase, depositing the proceeds 
of the sale in the bank, and that out of the funds so derived the 
bank would pay the checks and expenses incident to the transaction. 
Upon the facts alleged in the petition, and on the authority of Ballard 
v. Bank, 91 Kan. 91, 136 Pac. 935, L. R. A. 1916C, 161, it was decided 
that— 


“When Schuette sold the plaintiff’s hogs, for which he had given 
only an unprotected check, the money which he received really be- 
longed to the plaintiff and was subject to be claimed by him. And 
his right was not lost by the deposit of the money with a bank which 
knew of its origin and was co-operating with Schuette. The rules 
that a bank is not bound by its oral acceptance of a check and that it 
is not liable.to the payee of an unaccepted check have no application 
to this situation.” Goeken v. Bank, supra. 


On the last trial the jury found, among other things, that the alleged 
contract between the bank and Schuette had been made; that it did 
not appear from the evidence that there was any lack of funds in 
the bank to the credit of Schuette with which to pay the check when 
it was presented. It was also found that Schuette had never expressly 
directed the bank to set apart $328.80, to be used in payment of this 
particular check. 

The first contention is that the court erred in refusing to instruct 
the jury to return a verdict for defendant. In view of the testimony 
showing the existence of the alleged agreement, and that in pur- 
suance of it the live stock was sold to Schuette, who gave the plaintiff 
a check therefor, and that upon a resale of the stock the proceeds, 
which exceeded the amount of the check and incidental expenses, 
were deposited in the bank, and, further, that the bank refused to pay 
the check when it was presented, a directed verdict in favor of the 
defendant was not warranted. The facts of the case brought it fairly 
within the rules laid down in previous decisions. Ballard v. Bank, 
91 Kan. 97, 136 Pac. 935, L. R. A. 1916C, 161; Saylors v. Bank, 99 Kan. 
515, 163 Pac. 454; Goeken v. Bank, 100 Kan. 177, 163 Pac. 636, supra. 

Although plaintiff was not a party to the agreement between 
Schuette and the bank, it was made in part for his benefit, and he 
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was entitled to avail himself of the promise of the bank, although he 
may not have known that it was made. Harrison v. Simpson, 17 
Kan. 508; K. P. Ry. Co. v. Hopkins, 18 Kan. 494; Griffith v. Stucker, 91 
Kan. 47, 136 Pac. 937; Ballard v. Bank, supra. 

It is said that it does not appear that the bank had knowledge that 
the shipment of stock, the proceeds of which were deposited in the 
bank, included the stock sold by plaintiff. It is stated, and not denied, 
that there was a memorandum on the check showing that it had been 
given to the plaintiff for the purchase of eleven hogs from him by 
Schuette, and that in this way the check was identified and the bank 
notified, if notice was important, that the transaction came within its 
agreement with Schuette. Under the authorities cited it was not nec- 
essary to a recovery against the bank that there should have been a 
direct agreement between the bank and plaintiff that the check should 
be paid. The action was brought not upon the check alone, but upon 


_ the entire transaction, of which the giving of a check in pursuance 


of agreement constituted a part, and therefore some of the rules 
contended for and which are applicable when action is brought on 
the check alone do not apply here. 

The instructions criticised have been examined, and they appear to 
be a fair presentation of the issues of the case. The jury were in- 
formed, in substance, that in order to recover on the check it was the 
duty of the plaintiff to present it within a reasonable time, and that 
what is a reasonable time was not susceptible of precise definition, 
but that it was a matter for the jury to determine from all of the evi- 
dence and circumstances of the case. No error is seen in the instruc- 
tions given, nor in the refusal of those requested. 

The question is raised upon the absence of proof that there were 
no funds in the bank to meet the demands of the plaintiff. The pur- 
chase of the hogs by Schuette is conceded. They were sent to the 
general market and sold as the agreement contemplated, and the 
proceeds of the sale, more than enough to pay the purchase price 
of the hogs, were received by the bank. Thus plaintiff produced proof 
which traced the funds derived from the sale of his hogs into the 
bank, and it devolved on the defendant to show that there were no 
funds in the bank with which to pay the check given for the hogs in 
pursuance of the agreement. This the bank failed to do, as the find- 
ing of the jury is that such evidence was not produced. Failing to 
maintain the burden of that phase of the case, the defense of the 
bank fails. 

We find no error in the case, and therefore the judgment is affirmed. 
All the Justices concurring. 
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WILL IMPROPERLY EXECUTED. 


In re Lowden’s Estate, New York Surrogate’s Court, April 4, 1919. 175 NW. ¥. 
Supp. 591. 


A will was drawn on a printed blank form, consisting of one 
sheet of paper, folded in the middle so as to make four pages, 
the fold being at the top. The attestation clause was at the 
bottom of the first page and the other three pages were blank. 
The space left for writing in'the terms of the will not being 
sufficiently large, a notation “continued on back” was written 
on the first page and the balance of the bequests were written 
on pages 2 and 3. The will was signed in the blank space pro- 
vided therefor on the first page. It was held that the will was 
not signed “at the end,” as required by the New York statutes 
and that it was, therefore, not entitled to probate. 


Proceeding to probate will of Jane G. Lowden, contested by Robert 
F. Greacen. Probate denied. 

Samuel L. Greacen, of New York City, for proponents. 

Robert F, Greacen, of New York City, pro se. 

Middlebrook & Borland, of New York City (Middleton S. Borland, 
of New York City, and William D. Smith, of Brooklyn, of counsel), 
for certain legatees. 

COHALAN, S. The only question arising on this contested pro- 
bate proceeding is whether or not the paper propounded as the last 
will of Jane G. Lowden is signed at the end thereof as required by 
Decedent Estate Law (Consol. Laws, c. 13) § 21. There is no issue of 
fraud or forgery involved. Nor is there any claim that the instrument 
propounded has been tampered with after execution. The testatrix 
died on March 30, 1918, leaving her surviving, as her only next of kin 
and heirs at law, three sisters and five children of a deceased brother. 
It is a son of her deceased brother who is the contestant herein. The 
estate consists of personal property only. 

The alleged will was written on one of the usual printed legal forms 
obtainable at law stationers, which consists of one sheet of paper 
folded over at the middle to form four pages; the fold being at the 
top of the blank form. At the top of the first page are the usual 
introductory words in print, “I —————,, being of sound mind,” 
etc. Following this portion of the printed form is a blank space 
of about four inches, presumably for bequests and devises. Near 
the middle of the sheet, and immediately following the blank space 
above mentioned, the printed matter again appears, commencing with 
the words, “I hereby appoint to be executor of this my 
will and testament.” The remainder of the first page contains the 
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usual printed matter on such forms including an attestation clause. 
The other pages of the form are blank. 

The propounded instrument is not a holograph. The difficulty arises 
because the blank space for bequests proved to be inadequate, as the 
same was exhausted before all the bequests were written in by the 
draftsman of the will. Three bequests and part of the fourth are writ- 
ten in the blank space provided therefor. The latter bequest begins: 
“I give to my sister-in-law Rebecca.” In the margin, immediately 
following, appear the words “Continued on back.” On the reverse 
side, or page 2, the bequests are continued in grammatical order by 
the words “Greacen one hundred dollars ($100.00). The whole of 
the second page and about one-half of page 3 consist of additional be- 
quests. Page 4 is blank. The printed matter on page 1 is filled in, 
in the usual manner, and the instrument propounded is signed and 
witnessed at the bottom thereof. 

Previous to the decision of the Court of Appeals in Matter of Field, 
204 N. Y. 448, 97 N. E. 881, 39 L. R. A. (N. S.) 1060, Ann. Cas. 1913C, 
842, the decisions of the courts of this state held that the statute re- 
quired a will to be subscribed by the testator at the physical or actual 
end of the testamentary document. Matter of Whitney, 153 N. Y. 259, 
47 N. E. 272, 60 Am. St. Rep. 616; Matter of Andrews, 162 N. Y. 
1, 56 N. E. 529, 48 L. R. A. 662, 76 Am. St. Rep. 294; Matter of 
Conway, 124 N. Y. 455, 26 N. E, 1028, 11 L. R. A. 796; Matter of 
O’Neil, 91 N. Y. 516. Since then the authorities last cited have been 
followed in several instances. Matter of Reisner, 81 Misc. Rep. 101, 
142 N. Y. Supp. 1074; Matter of Schroeder, 98 Misc. Rep. 92, 163 
N. Y. Supp. 956; Matter of Van Tuyl, 99 Misc. Rep. 618, 166 N. Y. 
Supp. 153. 

The proponents contend that, since the decision of the Court of 
Appeals in Matter of Field, supra, the courts of this state have inclined 
to a more liberal interpretation of the statute, and that the inter- 
pretation which now prevails is that the end of a will means, not the 
physical end only, but the logical end of the instrument as written. 
With this view I disagree. It is not the intention of the alleged tes- 
tator, but that of the Legislature, which governs in the determination 
of this matter. Matter of O’Neil, 91 N. Y. 516; Matter of Blair, 84 
Hun, 581, 32 N. Y. Supp. 845, affirmed on opinion below, 152 N. Y. 
654, 46 N. E. 1145; Matter of Andrews, 162 N. Y. 1, 56 N. E. 529, 
48 L. R. A. 662, 76 Am. St. Rep. 294; Matter of Field, 204 N. Y. 448 
97 N. E. 881, 39 L. R. A. (N. S.) 1060, Ann. Cas, 1913C, 842. That 
part of the alleged will which appears on pages 2 and 3 is not a pat 
of the body of the instrument, and is not physically incorporated there 
in. On the contrary, it is wholly without the body of the propoundeé 
instrument, and is merely referred to on page 1. To read the instru- 
ment, it is necessary to skip a part of page 1, then turn over to pages 
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2 and 3, only to turn back again to page 1, in order to have the sense 
connected and the language grammatical and continuous. Such cir- 
cumstances bring this matter within the decisions of the Court of 
Appeals which antedate Matter of Field, supra. Those decisions are 
in my opinion controlling. Under the special circumstances of the 
latter case, the court limited the application of previous authorities, 
but did not go so far in its determination as the proponents assume. 
The facts in the Matter of Field are different from the instant case, 
and the principle therein laid down cannot be applied. 

The propounded instrument, not having been signed at the end as 
required by the statute, the same is not entitled to probate. Costs will 
be allowed the proponents. Proceed accordingly. 


LIABILITY OF BANK STOCKHOLDER. 


Austin v. Campbell, Court of Civil Appeals of Texas, March 21, 1919. 210 Ss. W. 
Rep. 277. 


Under the constitution and statutes of Texas a holder of stock 
in a bank is liable for the debts of the bank to the extent of the 
par value of the stock held by him. If he transfers his stock his 
liability, as to the debts existing at the date of the transfer, con- 
tinues for a period of one year after the transfer. This liability 
may be enforced by the Commissioner of Insurance and banking. 


Appeal from District Court, Gregg County; Daniel Walker, Judge. 

Suit by C. O. Austin, Commissioner of Insurance and Banking, 
against T. D. Campbell and another. From that part of the judgment 
denying relief against defendant named, plaintiff appeals. Judgment 
in favor of named defendant set aside, and judgment rendered for 
plaintiff. 

F, H. Prendergast, of Marshall, and Edwin Lacy, of Longview, 
for appellant. 

Marsh & McIlwaine, of Tyler, and F. J. McCord and Young & 
Stinchcomb, all of Longview, for appellees. 

HOGDES, J. On June 29, 1917, C. O. Austin, commissioner of 
insurance and banking, filed this suit agatnst G. A. Bodenheim, as a 
stockholder of the People’s State Bank of Longview, and T. D. Camp- 
bell, as a former stockholder of the same institution. The purpose 
of the suit was to enforce the liability of Bodenheim and Campbell 
for the unpaid debts of the People’s State Bank, whose affairs had 
been taken over by the commissioner of insurance and banking as 
provided by law in case of insolvency. In a trial before the court a 








edition), § 1043. 





434 THE BANKING LAW JOURNAL 


judgment was rendered in favor of the commissioner against Boden- 
heim for the full amount sued for, but denying relief against Camp- 
bell upon grounds that will be hereinafter stated. The appeal is 
from that portion of the judgment in favor of Campbell. 

The following are, in substance, the findings of fact filed by the trial 
judge and which appear to be the only record of what was proven 
in the court below: The People’s State Bank of Longview was a 
banking corporation incorporated under the laws of Texas, and prior 
to the dates hereinafter mentioned was doing a general banking busi- 
ness. Its capital stock amounted to $60,000, divided into 600 shares 
of the par value of $100 each. On August 18, 1916, the bank became 
insolvent and was placed in the hands of the commissioner of insur- 
ance and banking in accordance with the provisions of the statute. 
On December 20, 1915, Campbell owned shares of stock in the bank 
of the face value of $6,000. On that date he sold and transferred his 
stock to Bodenheim, who continued to own and hold it till the bank 
was placed in the hands of the commissioner on August 18, 1916. At 
the time of the transfer from Campbell to Bodenheim, the bank owed 
debts to the amount of $12,000, which remained unpaid when its affairs 
were taken over by the commissioner on the date above mentioned 
On October 17, 1916, the commissioner levied an assessment against 
the stockholders of the insolvent bank and sent out to each of them 
the following notice: 


“Department of Insurance and Banking, State of Texas, Austin. 
“October 17th, 1916. 
“Notice to Stockholders of the Peoples State Bank of Longview, of 
Record on August 18th, 1916, and to Stockholders Who Transferred 
Their Stock within Twelve Months Previous to August 18th, 1916. 
Article 552, Revised Statutes, State of Texas (section 186, State 


Banking Law, Digest of 1913), provides as follows: 


“*Tf default shall be made in the payment of any debt or liability 
contracted by any bank, trust company, surety and guaranty com- 
pany, or savings bank, each stockholder of such corporation, as long 
as he owns shares therein, and for twelve months after the date of a 
transfer thereof, shall be personally liable for all debts of such corpora- 
tion existing at the date of such transfer, or at the date of such default, 
to an amount additional to the par value of such shares so owned 
and transferred.’ 


“You are further advised that article 459, Revised Statutes, State of 
Texas, read as follows: 


“*The commissioner may, if necessary, to pay the debts of such 
state bank, enforce the individual liability of the stockholders.’ 

“The general rule is that the stockholders’ liability continues up 
to the time of the transfer on the books of the corporation and a 
transfer of stock is not released from statutory liability until one year 
after the transfer is entered on the books of the corporation. The 
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stockholders of the above bank will note, by reading article 552, Re- 
vised Statutes, quoted above, that their liability for an amount equal 

to the stock owned begins to run immediately when default has been 

— by the bank in the payment of any debt or liability contracted 
y it. 

“The stockholders are further advised that on August 18, 1916, the 
Peoples State Bank of Longview was found unable to meet its debts 
and liabilities, and therefore, acting under the authority vested in me 
by law, notice is hereby given that a 100 per cent assessment is levied 
upon the stockholders of the above bank, and the stockholders are 
instructed to send to Jno. L. Douglas, special agent, Longview, Texas, 
the amount of the assessment thus levied. 

“Respectfully, Chas. O. Austin, 

“Commissioner of Insurance and Banking of the State of Texas.” 


In addition to the general conclusion that Campbell was not liable, 
the court, at the request of the parties, stated his reasons for so hold- 
ing, which are as follows: (1) That the notice sent out by the com- 
missioner to the stockholders was not sufficient as an assessment 
against Campbell as a former stockholder; (2) there being no evidence 
that Bodenheim was insolvent, either on the 20th of December, 1915, 
or the 18th of August, 1916, or on the date when this suit was in- 
stituted, or at the time of the trial, and there being no evidence that 
the commissioner cannot recover from him the full amount sued for 
with interest, the plaintiff was not entitled to recover from Campbell, 
even though the assessment made by the commissioner might other- 
wise be binding upon him; (3) there being no evidence that the com- 
missioner, by exhausting the 100 per cent liability against the stock- 
holders of the bank as it existed on August 18, 1916, cannot realize 
an amount sufficient to satisfy the claims against the bank existing 
on the 20th of December, 1915, the plaintiff could not recover from 
Campbell, even though the assessment and notice were sufficient. 
These are the reasons assigned by the honorable trial judge for hold- 
ing that Campbell, a former stockholder, was not liable in a pro- 
ceeding where both the pleadings and the evidence were considered 
sufficient to justify a judgment against Bodenheim, a present stock- 
holder. In this appeal the attack is made only upon the conclusions 
of law announced by the court. 

The question before us is: Were the pleadings and the facts suffi- 
cient to require a judgment against Campbell, who had transferred 
his stock within less than one year prior to the date on which the 
bank made default in the payment of its debts? Section 16 of article 
16 of the Constitution contains this provision: 


“The Legislature shall, by general laws, authorize the incorpora- 
tion of corporate bodies with banking and discounting privileges, and 
shall provide for a system of state supervision, regulation and control 
of such bodies which will adequately protect and secure the depositors 
and creditors thereof. Each shareholder of such corporate body in- 
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corporated in this state, so long as he owns shares therein, and for 
twelve months after the date of any bona fide transfer thereof, shall 
be personally liable for all debts of such corporate body existing at 
the date of such transfer, to an amount additional to the par value of 
such shares so owned or transferred, equal to the par value of such 
shares so owned or transferred.” 


The statute, which seems to be a substantial repetition of the fore- 
going, will be found quoted in the findings of the court. While it 
is worded differently, it does not, in our opinion, extend the liability 
of former stockholders beyond the limits fixed in the Constitution. 
The phrase, “each stockholder of such corporation,” which occurs in 
the first sentence of the article of the statute, should be construed to 
mean stockholders owning and holding shares at the time the default 
is made. When thus construed, there is no material difference be- 
tween the language of the statute and that of the Constitution; but 
even if it were otherwise, we think that provision of the Constitu- 
tion which defines the liability incident to the ownership of shares of 
stock in banking corporations is self-executing and sufficiently broad 
to cover this case. The terms of the constitutional provision are very 
specific : 

“Each shareholder, so long as he owns shares, and for twelve months 
after” he transfers them, “shall be personally liable for all the debts 


of such corporate body existing at the date of such transfer to an 
amount,” etc. 


Section 5151 of the federal statute (Rev. St.), which deals with the 
liability of stockholders in national banks, is worded somewhat differ- 
ently. It provides that the shareholders of national banking associa- 
tions shall be held “individually responsible, equally and ratably, and 
not one for another, for all contracts, debts,” etc. At the time our 
constitutional amendment was formulated, its authors must have been 
familiar with this federal statute, which had been in force since 1864; 
and the failure to employ terms of similar import in framing the 
amendment is too significant to be overlooked. The variance from 
the language of the federal law was evidently the result of a design 
to fortify the protection of the depositors and creditors of state banks 
by enlarging beyond the limits of the federal statute the individual 
liability of each shareholder in those banks. They not only made 
each shareholder liable to the extent of the par value of his stock, 
but extended that liability for one year from the date of any bona 
fide transfer for all debts existing upon that date. As to debts then 
existing, a former stockholder is subject to the same liability as that 
of a present stockholder. 

The next question is: How shall the liability of shareholders be 
enforced? No formal method has been provided by our statute. 
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Article 459, which is the only provision in any way bearing upon that 
subject, merely says: 


“The commissioner may, if necessary to pay the debts of such state 
bank, enforce the individual liability of the stockholders.” 


It would be an unwarranted limitation of the meaning of this article 
to say that it does not authorize the commissioner to collect from all 
whose liability depends upon owning, or having owned, shares of stock 
in the banking corporation—former shareholders as well as present 
shareholders. By the banking law the commissioner is made the 
liquidating agent whose duty it is to collect and assemble for distri- 
bution among the creditors of an insolvent bank all the funds avail- 
able for the payment of its debts. During his administration of the 
bank’s affairs is both the time and the occasion for the exercise of that 
authority. It devolves upon him to determine when it is necessary 
to enforce the individual liability of the shareholders and how much 
each shall pay. A similar authority conferred upon the United States 
Comptroller of the Currency is considered as a quasi judicial function, 
and his decision is treated with the same sanctity usually accorded 
to judicial decrees. Collier v. Smith, 169 S. W. 1108, and cases cited. 
When the commissioner has determined that it is necessary, to settle 
the bank’s debts, that the stockholders shall pay all or a part of that 
for which they are made liable, and fixes the amount each shall con- 
tribute, the debt of each shareholder becomes due and payable. Notice 
of the amount thus assessed and demanded of him is all that any 
shareholder may claim as a condition precedent to the filing of a suit 
against him to compel payment. The notice, however, is not a juris- 
dictional prerequisite to the filing of the suit by the commissioner 
where payment is not made; it is only for the purpose of enabling the 
shareholders to do without suit what he may be compelled to do by 
suit. Here, again, there is another distinction between our statute and 
the federal law which authorizes the comptroller to enforce the in- 
dividual liability of shareholders of national banks. When a national 
bank becomes insolvent, the comptroller appoints a receiver to take 
charge of its affairs, and the suit to enforce the liability of the share- 
holders is instituted by the receiver under the direction of the comp- 
troller and after the latter had determined that a collection from the 
shareholders is necessary. Under our statute the commissioner him- 
self takes the steps necessary to enforce the liability of the share- 
holders. There being no such limitation in our statute as is found in 
the federal law, the proceedings required to adjust and fix the rateable 
liability of each shareholder are not essential. When the commissioner 
in this state sues a stockholder, or a former stockholder, and alleges 
that it is necessary to enforce the liability of the shareholders in order 
to pay the debts of the bank, who can say that he has not found that 
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it was necessary? What more can any shareholder demand as a con- 
dition to a suit than that he shall be given the opportunity to settle 
without suit the debt which he may be compelled to pay? When the 
commissioner sent to Campbell the notice copied in the court’s findings 
of fact, Campbell was informed that the commissioner had judicially 
determined that it was necessary to call upon former stockholders, 
as well as present stockholders, for sums equal to the par value of 
their stock, in order to pay the debts of the bank, That notice furnished 
Campbell the opportunity to pay the sum for which he was liable, with- 
out a suit. It was not necessary for the commissioner, in order to fix 
the liability of the shareholders, or of the former shareholders, and 
render them subject to a suit, to adopt a method of assessment more 
formal than that followed in this instance. Whatever conclusiveness 
attached to his findings as to the existing shareholders would logically 
apply in proceedings against the former shareholders. The reasons 
for the rule are no less cogent in one case than in the other. Ifa 
present stockholder is compelled to pay more than is needed in settling 
the debts of the bank, he is entitled, at the close of the administration, 
to a return of the surplus; and the same avenue of relief is open to a 
former stockholder. If either is compelled to pay a sum larger than 
his proportional part by reason of the default of others equally liable, 
he has his remedy for contribution; but such relief is no part of this 
proceeding. 

In the pleadings filed in this suit it was alleged that there existed, 
at the time Campbell transferred his stock, debts of the bank largely 
in excess of the par value of Campbell’s interest which remained 
unpaid, It was further alleged that it was necessary to enforce the 
liability of the stockholders in order to pay those debts, and that the 
commissioner had so determined. Those averments were sufficient, 
without pleading in detail what debts the bank owed, to authorize 
a judgment against Campbell for the full amount sued for. We there- 
fore conclude that the court erred in not so binding. 

The judgment in favor of Campbell will be set aside, and a judgment 
here rendered in favor of the commissioner for the full amount sued 
for, together with interest at the rate of 6 per cent per annum from 
date of the notice sent out by the commissioner, and all costs both of 
this court and of the court below. The judgment against Bodenheim, 
not being appealed from, is undisturbed. 


my 





PERPETUATION OF THRIFT. 


Address of William Mather Lewis, Savings Division, Treasury Department, Washington, 
D. C., before the Tennessee Bankers’ Association, Knoxville, Tennessee, May 9, 1919. 


A convention in the United States today is a different thing than 
it was two years ago. Men whose only tie was one of business in- 
terest now find themselves meeting on a common ground to which 
the exigencies of war drew them, the ground of service; service to 
the nation, to the community and to the individual. Nothing has 
ever revealed the American people to themselves as has the great 
conflict; from the spoiled, pampered boy going into the shell-torn 
valley of death with a smile on his lips, to the self-centered captain 
of industry turning from personal gain to the great business of sup- 
plying the nation’s need, Americans have demonstrated the power of 
an ideal. Careless we were, and self-seeking and thoughtless, until 
the crisis came, and then we showed that we had not forgotten the 
living principle underlying our constitution. We vindicated the 
power of right over might while all the world wondered. 

Nor was the demonstration cheaply made. The war stands out as 
the most stupendous conflict in the history of mankind. It cost the 
world in money 198 billion dollars—that means one hundred and 
eighty dollars for every minute that has passed from the birth of 
Christ down to the present time. The war cost in lives 9,000,000 
soldiers. If that silent army of the dead could rise up from the 
battlefields and, forming twenty abreast, march down the streets of 
the capital, they would pass the reviewing stand in an endless line 
from sunrise to sunset every day for three months. 

And all this sacrifice was useless; this war was the most awful 
tragedy of history unless we complete and perpetuate the victory— 
unless we do our share in bringing about better social and business 
conditions than ever before existed. __ 

The forces that struggled in the great conflict were the same that 
have clashed on a thousand battlefields since time began—Freedom 
and Autocracy. Freedom! That’s the biggest word that has come 
into the vocabulary since men began struggling upward toward the 
light in the days when the world was young. Without its inspiration 
Thermopylae and Calvary, Magna Charta and the Declaration of 
Independence would be empty terms. To the rally cry of freedom 
came Demosthenes and Jesus of Nazareth, Joan of Arc and Oliver 
Cromwell, Patrick Henry and George Washington. For the realiza- 
tion of freedom the sons of France, England, Belgium and Italy, with 
their crusading brothers from America, laid down their lives in the 
great war. 

The victory will not be completed and perpetuated unless you and 
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I and every other American citizen work for the realization of what 
those men died for—a free nation. That is the ideal of government. 

No nation is freer than the individual composing it. Most of us 
are not free. We are weighed down with the shackles which make 
our progress toward the goal of success painful and slow. Unmet 
obligations, fear of old age, monotonous toil—these things hamper us; 
these things keep us strangers to freedom. Longfellow’s village 
blacksmith typifies personal freedom. “He looks the world in the 
face, for he owes not any man.” America has always stood for per- 
sonal and governmental independence, but there has never been a 
concerted effort such as there has been in other countries to interpret 
the idea of freedom in terms of financial independence. 

The Treasury Department sees in the record of unconquerable 
France, in the achievements of Herbert Hoover, in the success of the 
Liberty Loans, sign posts pointing to freedom. These sign posts 
are marked “Thrift.” The Treasury Department has, therefore, es- 
tablished a far-reaching thrift campaign as its contribution to a per- 
petuated victory. 

Thrift is a much broader matter than mere saving. Thrift is care 
and prudence in the management of one’s affairs, the foundation upon 
which every successful and enduring business enterprise is based. 

The man who hoards his money, who deprives himself of the decen- 
cies of life in order to accumulate, is going counter to the Declara- 
tion of Independence. He is narrowing his life, restricting his lib- 
erty, and shutting himself away from true happiness. He who spends 
his money wisely, who apportions his dollars intelligently against the 
needs of today and the needs of tomorrow; who, in other words, is 
practicing thrift, is investing in liberty and happiness, is securing 
life more abundantly. 

A nation whose citizens measure up to this standard is a stable, 
independent, dependable nation. Hence, the thrift campaign of 1919. 
In this period of flux and change, of unrest and intrigue and revolu- 
tion, America can only perform her whole duty to her people and the 
peoples of the world if she holds steady. And she can only hold 
steady through the industry and foresight of her citizenry. We have 
been a wasteful people; prodigal of time and money and energy. 
Circumstances have conspired to make us so; but now circumstances 
have changed. A world looks to us as its storehouse. We cannot 
be found wanting; we must measure up to these new conditions. As 
President Wilson says: “I doubt that many good by-products can 
come out of a war, but if our people learn from this war to save, 
then the war is worth all it has cost us in money and material.” 

It is our mission to teach the people this great lesson in such a 
way that it will stick. This is no easy task, because the subject is so 
old that people readily agree that thrift is a good thing—and then pro- 
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ceed to be as unthrifty as possible. When Pharaoh and Joseph took 
advantage of the seven years of plenty to store up the grain which 
saved their improvident neighbors in the seven lean years, it would 
seem that they had taught a lesson that would have permanent re- 
sults; but in a short time the old eat, drink and be merry doctrine 
ruled the world. Defoe advocated a savings system to the English 
people in 1697, but it took his fellow countrymen nearly a century to 
realize what he was driving at, and in the meantime Germany stole 
the idea, as she has every other idea that has ever done her any good, 
and established the first savings bank in Brunswick. The first sav- 
ings bank in the United States was established in 1819. Just a cen- 
tury ago, and still, after a hundred years, the people have not caught 
the signficance of the movement. Our campaign for universal educa- 
tion in thrift is therefore difficult and at the same time vastly 
important. 

That your great association appreciates the importance of the cam- 
paign is demonstrated by the resolution passed by the Savings Bank 
Section, in which it is stated that: 

“Whereas, The practice of consistent savings has widely increased 
as a result of the various government loan campaigns incident to the 
war; and 

“Whereas, It is imperative that such practice continue to increase 
in order to insure the proper absorption of future government Victory 
Loans, and to promote lasting individual prosperity and domestic 
tranquillity ; 

“Resolved, That the savings bank setcion, American Bankers’ Asso- 
ciation, through its executive committee, representing the saving 
interests of the 19,000 banks, members of the association, at a meeting 
held in New York City, January 25, 1919, pledges its hearty support 
and earnest cooperation to the Secretary of the Treasury, the Hon. 
Carter Glass, in the conduct of the country-wide campaign of thrift 
and savings inaugurated under his direction.” 

That the resolution is right in stating that the practice of con- 
sistent saving promotes lasting individual prosperity and domestic 
tranquillity is demonstrated by our economic history. 

Periodically in this country there have come times of financial de- 
pression; production has exceeded consumption; factory doors have 
closed; workers have found themselves without money, and the 
retailers who serve them have faced the gloomy alternative of refus- 
ing credit and going out of business because of lack of trade, or 
extending credit and going to smash because of lack of funds. The 
store closes its doors and immediately other stores, even those com- 
peting, feel the unwholesome influence. Panic spreads as there are 
runs on the banks, and failure stares many merchants in the face. 
Now, the more thrifty the people of a community are the more 
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promptly they pay their bills, and the more promptly bills are paid 
the more remote becomes the possibility of failure. We maintain 
that if every worker is a systematic saver, with savings made possible 
by careful, intelligent buying and the elimination of waste, the hard 
time will be safely bridged and will be tremendously shortened. It is, 
therefore, good business for the merchant and the banker to join in 
a campaign against impulsive buying and waste. The mechanic who 
in flush times buys an unnecessarily elaborate article and who in 
hard times repudiated his bills is not as good a customer as the one 
who used restraint in his day of prosperity and had a margin for the 
rainy day. The former undermines business, the latter stabilizes it. 

It is our mission to increase vastly the number of those who sta- 
bilize business and likewise to reduce to the vanishing point those 
who undermine it. In this mission we have two definite objectives: 
First, to make thrift in all its forms a permanent national habit, and, 
second, to furnish the individual with a safe security and the govern- 
ment with revenue through savings stamps. 


1. To put aside, as their first obligation and before they spend at 
all, part of their incomes for future use. 

2. To invest the money that they save out of their incomes in some 
security which pays a reasonable rate of interest and is absolutely 
safe. 


3. To use the rest of their inromes so as to make every penny they 
spend buy something they really need and want, and which has a 
full penny’s value. 

4. To use what they buy with their money with as much care as if 
it were money itself. 


The machinery used to carry out the objectives is (1) the savings 
division of the Treasury Department at Washington, which secures 
the cooperation of national organizations and movements. It is 
deemed wise to function through the natural and effective channels 
of existing agencies rather than that of new machinery. For con- 
venience these agencies are grouped under seven heads: Schools, 
labor, women’s organizations, commercial organizations, agricultural 
interests, churches and lodges. 

The savings division hopes to group around the central organ- 
izations of each.of these seven special groups all other organizations 
and movements which can be feasibly associated with them, and ulti- 
mately to enlist the entire public in the thrift and war savings move- 
ment through the channels of these seven groups. 

A second function of the savings division consists in the prepara- 
tion of basic pamphlets, outlines for school courses of study and sup- 
plementary material, together with all kinds of national publicity 
material. Among the special publications issued are “Thrift,” a bul- 
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letin to secretaries of war savings societies and to local leaders of 
the seven groups, and “The Director,” a bulletin to state, county and 
local war savings directors. 

Operating with the savings division in Washington are the twelve 
district organizations in the federal reserve districts. At the head of 
the savings organization in each federal reserve district is a director 
of war savings, with a staff equipped to carry on the work in the 
field either directly or through state directors. This staff interprets 
to the local organization the principles, objects and organization of 
the 1919 thrift campaign, and supervises the establishment and con- 
duct of sales agencies. 

The local committee and the local director are the most important 
elements in the entire savings organization. With them rests the 
responsibility of interpreting the ideals of the campaign into concrete 
action. With the local committee in the last analysis lies the respon- 
sibility of perpetuating the victory. 

The campaign is not the treasury department’s, but the people’s 
campaign, conducted under the auspices and at the expense of the 
treasury, but in the interest of and for the benefit of the people. 

Because of our policy of working through existing organizations, 
and because of the splendid resolutions adopted by the American 
Bankers’ Association, I come before this convention in full confidence 
that our campaign will receive your unqualified support. I am sure 
this support would be given from patriotic reasons, even though it 
meant personal loss to you; but fortunately we can come to the 
bankers of America and demonstrate that the thrift campaign is a 
good thing for their business. In the first place, a nation-wide cam- 
paign like that which the government is now conducting will not 
lower the level of the national savings pool; rather it will, through 
universal education, raise the level so that there will be an overflow 
into every other savings and investment institution in the country. 
Statistics of investment and savings in this country and England 
already confirm this statement. The results will be even greater in 
future years, when the national habit of saving becomes more uni- 
versally and deeply ingrained and when the government’s own needs 
become less. The deposits in savings banks in 1915 were $4,997,- 
700,000 and in 1918 they were $5,471,500,000, despite the government 
calls and the vast amounts contributed to the Red Cross and the 
Y. M. C. A. and a thousand and one different war causes. W.S. Webb, 
of the Missouri Savings Bank of Kansas City, says of the campaign 
carried on in the schools of that city: “We consider the teaching of 
thrift to these children and their parents through the medium of these 
small government securities not only beneficial to themselves and the 
country, but especially beneficial to the bank. 

“In addition to the immediate results in increasing bank deposits, 
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the fact should not be lost sight of that five years from now hundreds 
of millions of dollars will be put in circulation through the redemp- 
tion of the stamps at maturity, and that the banks will get much of 
that money. 

“Another benefit to banks which join the thrift campaign, especially 
those which actually sell war savings stamps, will be that small 
investors will become used to going to the bank and will begin to 
lose the awe of this institution which has kept many desirable cus- 
tomers away fromit. Many of us have felt an embarrassment similar 
to that described by Stephen Leacock, who says: ‘When I go into a 
bank I get rattled. The clerks rattle me, the wickets rattle me, the 
sight of money rattles me. Everything rattles me. The moment I 
cross the threshold of a bank I am a hesitating jay. If I attempt to 
transact business I become an irresponsible idiot.’ ” 

The feeling may not be the fault of the bank, and we are confident 
that when our people become more familiar with it they will find how 
thoroughly human an institution jt is, and then the sock and mattress 
will go out of business as depositories. 

The encouragement of the small investor will have particularly 
beneficial results in Americanization work. One hindrance to the 
Americanization of immigrants in the past has been the fact that they 
have consistently sent their earnings back to the nation whence 
they came rather than investing them in this country. Last year the 
enemy alien custodian took over the Transatlantic Trust Company, 
an Austrian-owned bank operating in New York. This bank had a 
system by which the immigrant was met at the dock by an agent 
of the company, was directed by him to a boarding house in charge of 
representatives of the company, and advised to go to churches whose 
clergymen were subsidized by the company. As a result of this sys- 
tem $72,000,000 earned in America were sent back to Austria in a com- 
paratively brief period preceding our entrance into the war. This 
amount, of course, is a very small percentage of what the entire for- 
eign population of this country sent abroad, much of it to be used in 
fighting against us. We must hereafter see to it that money earned 
in America works and fights for America, not against it. 

Thus the bank has a great patriotic as well as selfish mission in 
carrying on a campaign of publicity and a system of making the bank 
attractive to the small investor, particularly to the foreigner who is 
not acquainted with American methods of business. Some banks 
have already put this idea into operation. They have established 
service departments under the direction of young men of adequate 
business training, who are good mixers, and who upon occasion can 
make a convincing public address. Such an official has a desk near 
the front door, where he can greet depositors and answer questions 
of all kinds. He speaks at schools and various other organizations 
on banking and thrift. 





CHARGES FOR TRUST SERVICES. 


By Henry A. Theis, Assistant Trust Officer, Guaranty Trust Company of New York, before 
the New Jersey State Bankers’ Association, Atlantic City, May 23, 1919. 

Since the trust privileges were granted to the national banks a 
number of states have conferred similar privileges on state banks in 
order that they may be upon an equal footing with the national banks. 
Undoubtedly the time is not far distant when all the states will have 
taken this step. The right to act in a fiduciary capacity will then be 
open to all national and state banks, in addition to the trust companies 
which have heretofore had that right exclusively. Judging from the 
number of national banks. which have already added trust depart- 
ments to their business, it seems likely that many more will follow, 
and the same will be true of the state banks. 

In looking at this change from the point of view of the trust com- 
panies, which up to now have had a monopoly of this kind of business, 
we are not discouraged with the outlook for our business. We do 
not believe that it will injure our business; in fact, we are glad to 
see these institutions take on trust powers, and we welcome them 
into our field. Their coming will not, it seems to me, reduce the 
volume of business of the present trust companies. Instead there 
will be just that much more trust business in the country. 


CALIFORNIA’S SCHEDULE OF FEES. 


The experience of trust companies in the handling of trust business 
should be available to those institutions which are entering that field, 
in order that they may not fall into the errors from which older insti- 
tutions are just beginning to extricate themselves. The bases on 
which compensation for trust work was fixed constituted the greatest 
of these errors. Experience has shown that these bases were wrong 
and the compensation, therefore, entirely inadequate. As the realiza- 
tion of this took form there was much investigation of the question, 
and during the past five or six years it has been much discussed. 
Various sections of the country have attacked the problem in different 
ways. The Trust Company Section of the American Bankers Asso- 
ciation of California, for example, appointed a conimittee to study 
the problem, make a written report, and recommend a uniform 
schedule of fees. They now have such a schedule, and the reports 
indicate that it is fairly well adhered to by the member institutions. 

Such a schedule cannot possibly be all-embracing because so many 
elements of work arise in the administration of a trust that are 
special and applicable only to that particular trust. However, a 
schedule of this kind can cover some of the things which are 
applicable to nearly all trusts. The greatest value of the method fol- 
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lowed by the California trust companies lies in the fact that it brings 
the problem to the front for thought and discussion. If a man learns 
that he is losing money, or not making as much as the experience of 
others shows he is entitled to, you can usually leave it to him to 
benefit by what he has learned. 

The kinds of trust business vary in different sections of the state 
according to the size of the institution and the character of the 
business in the territory which it serves. A committee in gathering 
these facts would find many kinds of business profitably conducted by 
some companies which others have never considered. Its report, 
therefore, is valuable in that it shows what the trust companies of 
the state are doing. 


AMOUNT OF SERVICE SHOULD DETERMINE CHARGE. 


The problem in all trust business, in fixing the compensation to be 
received, is to make the fee fit the service, and in determining this 
the elements that go to make up the service must be taken into con- 
sideration. We have no commodity to sell, only service. Our duties 
are either those of trustee or agent. Our compensation is dependent 
upon the responsibility which we take, the amount of knowledge 
which we contribute to the transaction, and the volume of labor per- 
formed by us. 

Many of the services accepted by a trust company are of such a 
nature that it is impossible to tell in advance what the company is 
going to be called upon to do. This refers particularly to reorgan- 
izations, deposit agreements, handling of subscriptions to notes, stock, 
or bonds, escrows, etc. In most of such cases we prefer to accept the 
service with the understanding that when the operation has pro- 
ceeded so far that our duties are well defined, and we are able to 
know the amount of work to be performed by us, we then set a fee, 
the amount of which is to be mutually agreeable to the client and us. 
Any other method is likely to prove unfair to either one or the other. 

Our duties as trustee under a corporate indenture can be fajrly 
well anticipated by a careful reading of the indenture. No two inden- 
tures are ever alike, and the amount of the fee to be received is 
dependent upon the provisions of the indenture. 


AUTHENTICATION FEE THE PRIMARY CHARGE. 


The first charge to be considered as trustee under a corporate mort- 
gage is that of authentication. Under the provisions of a mortgage 
or indenture a bond is not valid, even after it has been signed, sealed 
and delivered by the company, unless it is authenticated by the 
trustee. One of the reasons for this provision is to prevent fraud or 
error, either by preventing the company from issuing more bonds 
than it is authorized to issue, or preventing it from issuing bonds 
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contrary to the provisions of the indenture. The charge for the 
authentication is made not alone for the physical labor in signing the 
bonds, but likewise for the responsibility of the trustee in making 
the bonds valid. 

If temporary bonds are issued, a charge should be made at rates 
possibly sixty per cent. of the charge made for definite bonds. The 
trustee here has the labor of signing the temporary bonds, exchang- 
ing them for definitives, and canceling them. 

In the early days of trust companies the authentication fee was 
the only charge made. Experience has shown, however, that it was 
an inequitable basis in that it was uniform, while the provisions of 
indentures were variable; e. g., the expenses of operating as trustee 
under unsecured note issues are considerably less than the expenses 
would be under an issue secured by collateral such as stocks and 
bonds, and it would be unfair if the compensation of the trustee were 
no larger under the collateral trust than under the unsecured note 
trust. 


INDENTURE PROVISIONS A Basis FOR ANNUAL CHARGE. 


The duties of the trust company as trustee are not ended with the 
authentication of the bonds. It must administer the trust to its 
expiration. This means the keeping of its ordinary records, which 
includes periodical audits. The trustee must answer inquiries ad- 
dressed to it by the company, bondholders, and outside individuals. 
Frequent problems arise in the interpretation of trust agreements, 
some of which may have to be referred to counsel for advice. Trust 
companies have, therefore, begun to charge an annual fee for such 
erdinary services during the life of the trust, in addition to the charge 
for the authentication. The amount of this annual fee is dependent 
upon the size of the issue and the particular provisions of each 
indenture. 

If it is a real estate mortgage it usually is a recorded instrument. 
If there are buildings upon the property the indenture will cover the 
matter of fire insurance. Some provide that the trustee must have 
physical possession of the policies. If so, it is incumbent upon the 
trustee to see that new policies are furnished on the expiration of 
the old ones. The indenture may also provide the disposition to be 
made of insurance monies. During the life of the mortgage it may 
be desirable for the company to sell part of its real estate and to 
request its release from the lien of the mortgage. It is the trustee’s 
duty here to use due care and judgment in the granting of such a 
release. By releasing a portion of the company’s property the value 
of the security which protects the bonds is reduced. It is necessary, 
therefore, for the company to acquire other property of equal value 
or to pay to the trustee a proportionate value of the property released. 
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The indenture will provide the disposition to be made of release 
monies. 
VAULT SPACE VALUATION. 


Many mortgages provide that only part of the bonds shall be 
issued at the time of the execution of the mortgage, and the re- 
mainder only after improvements and betterments are made. In 
such instances the trustee has to examine the cerificate of improve- 
ment, the certificate of a competent engineer to the effect that the 
improvement is necessary to the proper conduct of the company’s 
business, or its proper growth, and that the cost is reasonable. In 
such instances, the trustee may hold in its vault bonds signed by the 
company but not yet authenticated by the trustee. The value of 
the vault space of these bonds has to be taken into consideration. 
The mortgage may provide that the company shall submit to the 
trustee each year a statement of its earnings, or of the earnings of 
subsidiaries. For the purpose of the company’s audit it may be 
necessary for the trustee to issue annually a certificate showing the 
amount of bonds issued, the amount retired and held in the sinking 
fund, and the amount outstanding. Frequently there is a provision 
for the gradual retiring of part of an issue each year through the 
operation of the sinking fund. The trustee advertises the operation 
of the sinking fund, buys bonds offered to it at the best prices obtain- 
able, or, if none are offered, draws by lot. Sometimes bonds are 
canceled; sometimes they are held alive in the trustee’s vault. When 
they are held alive the trustee has to cut the coupons twice a year, 
and as the bonds accumulate, the value of the vault space occupied 
becomes a matter of importance. 

In collateral issues the character of the collateral held is to be taken 
into consideration. If it is stock, there is the responsibility of hold- 
ing securities of large value. The trustee usually has to issue proxies, 
and sometimes there are transfers of directors’ qualifying shares. 
The question of the substitution of collateral may arise. If the col- 
lateral consists of bonds, the responsibility is even greater than in 
the case of stock, because usually bonds are in bearer form. The 
vault space occupied and the cutting of coupons are additional ele- 
ments in the matter of expenses. 


AppeD FEE JUSTIFIABLE. 


These are only some of the many activities which may occur in 
the operation of a trust which make it necessary for the trustee to 
receive an annual fee in order to compensate it adequately for the 
employment of a requisite number of high-priced experts who do 
nothing but look after such matters. 

Some companies, instead of including the various activities which 
may occur in the operation of the trust in the annual fee, charge a 
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nominal annual fee and an additional fee for the custody of securi- 
ties, the custody of unissued bonds, and the custody of insurance 
policies. Also, they make a separate charge for each time they 
execute a supplemental indenture or release and each time they effect 
the exchange of securities or operate the sinking fund. 

Some bonds carry the privilege of conversion into stock. If this 
privilege is exercised the operation represents responsibility and labor. 
We are accustomed to make a fixed charge based upon the par value 
of the bonds converted. 

When the bonds come due, or are called, they are frequently pre- 
sented to the trustee for payment. The mortgagor company, in such 
instances, deposits the money with the trustee to cover the redemp- 
tion price. We allow no interest on the money that is in our hands 
after the due date. Our theory is that the company’s interest liability 
ceases on that date and the bondholder has the privilege of receiving 
the money against the delivery of his bonds on the due date. If he 
fails in this it is his own fault. Interest earned on money on deposit 
beyond the due date has sometimes been taken as compensation for 
services rendered in connection with the redemption of the bonds. 
The disadvantage and unfairness of such a procedure is that the profit 
is indirect and uncertain because there is no way of ascertaining 
how many bonds will be presented for payment on the due date. 
The retirement of bonds requires labor and responsibility. The bond 
has to be taken in, canceled, and held until the satisfaction of the 
indenture; a check has to be drawn and delivered to the customer. 
A charge for this service is proper. We base it on the par value 
redeemed. 


Tax Law CompLicates PAyinc AGENT’s Work. 


As paying agent of coupons the duties of the trust company have 
been greatly increased since the federal revenue act went into effect. 
The handling of the income tax declarations complicates the work of 
the paying agent. Heretofore, trust companies have occasionally, for 
good clients, permitted the deposit of interest monies fifteen or thirty 
days in advance, without interest, in place of charging a commission 
for the paying of the coupons. They now invariably make a charge 
for the service based upon the gross amount of the interest money 
deposited. If the trust company has to act as fiscal agent making 
returns to the internal revenue collector, an additional charge is made 
because this service includes the checking back of the income tax 
declarations, the assorting of them, and reporting them to the internal 
revenue collector. 

Most indentures provide for the registration of bonds. In the past 
arrangements were sgmetimes made to pay a fixed sum for each 
bond registered. This basis is unfair because it overlooks the fact 
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that the registrar of bonds has to furnish at least two certified lists 
of registered bondholders each year. It might happen, therefore, 
that you would not have any registrations during the year, but would, 
nevertheless, have to furnish the lists. There would be no earnings 
during that year, but there would be an expense. It is desirable, 
therefore, in all instances, to get an annual fee for services as regis- 
trar, dependent upon the size of the issue and the activity of sales. 
The annual fee allows for a certain number of registrations a year. 
If the number of registrations exceeds the allowance, a charge for 
each additional signature is made. 


CANCELED BONDS AND COUPONS. 


It has been the practice, heretofore, as coupons are paid, to send 
the canceled coupons to the company to be held by it until the expira- 
tion of the trust. To the paying agent this has meant the expense 
of shipment and to the company the expense and annoyance of 
receiving the coupons and keeping them in storage until the expira- 
tion of the trust. It has also frequently happened that companies 
do not fully realize their responsibility in the matter of canceled 
coupons and have therefore been careless in the handling of them. 
They may not have realized that it is necessary for the trustee to 
have in its possession all canceled bonds and coupons before it can 
satisfy the mortgage. If the company is unable to turn over all 
canceled coupons it must give a bond of indemnity to the trustee. 
We try to make it a practice, as paying agent, to turn canceled 
coupons over to the trustee after each six months’ period. The 
trustee assorts, lists and cremates the canceled coupons, furnishing 
a certificate of cremation to the company. The trustee is entitled 
to make a charge for the assorting, listing and cremating of coupons. 
The same is true of canceled bonds. 

When all the bonds are redeemed you are ready to satisfy the 
indenture. The trustee is entitled to compensation for this, dependent 
upon the amount of work done in the preparation, examination or 
execution of the satisfaction piece. 


TRANSFER AGENT AND REGISTRAR. 


As transfer agent and registrar of stock, it is also well to have an 
annual fee, even if the stock is very inactive, because the agent must 
keep his records and at all times be ready to perform work if he 
should be called upon to do so. He must also furnish five lists of 
stockholders each year, four of them for dividend paying purposes 
and one for the annual meeting. An annual charge should be made 
allowing a certain number of transfers or registrations during the 
year. If the number is exceeded an additional charge should be 
made for each transfer or registration. If there are two classes of 
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stock, preferred and common, the annual fee should naturally be 
larger than if there is only one class of stock. There should also be 
an annual fee to cover services as co-register and co-transfer agent. 
Daily reports have to be forwarded and received in such a service. 
There should be extra charges for extra services, such as running off 
envelopes, enclosing circulars, annual reports, proxies, extra stock- 
holders’ lists, quick transfers, and splitting of certificates. 


CHARGE FOR SAFEKEEPING. 


In the safekeeping of securities, our experience has shown that the 
best basis for a charge is on the par value of the securities held, 
with a minimum annual fee. Elements to be considered here are the 
character of the securities, such as, stock unendorsed, stock endorsed 
in blank, stock in the name of the agent’s nominee, and the number 
and kinds of stock—because the larger the number of kinds of stock, 
the more work in collecting the income. The same applies to regis- 
tered bonds. In the case of coupon bonds, there must be considered 
the number of bonds, vault space, and the number of kinds of bonds— 
because the larger the number of kinds of bonds, the more work in 
cutting and collecting the coupons. Other elements to be consid- 
ered are the frequency of receiving and making deliveries, orders to 
buy and sell, and making of transfers of stock and registered bonds; 
instructions on the disbursing of income, paying of taxes, various 
kinds of insurance, interest on borrowed money, rent, etc.; making 
up of income tax forms, signing of same as agent under power of 
attorney, and preparing of income tax and other statements. 

In the fixing of fees for the various services rendered by a trust 
company it is always well to avoid exceptions because of special cases. 
If you do make special rates for special cases, you will find that spe- 
cial cases do not always remain special cases, and when they cease 
to be such you have established a precedent from which it is hard to 
depart. 

In what I have to say I have not attempted to give figures or rates. 
I have instead tried to picture the various kinds of work that have 
to be performed and which make a basis for a charge so as to give 
you food for thought. The actual amounts to be charged can only 
be developed and grow out of your own experience by taking common 
counsel with each other. If you go into this problem you will find 
it very interesting and you will discover a fertile territory for 
increased earnings. 


au 











This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 






CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting 4 question it is essential that all of the facts involved be clearly set forth. 
If the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference to 
the transaction out of which the question arises. 


VALIDITY OF MORTGAGES. 


Kansas, February 8, 1919. 
Editor Banking Law Journal: 

Dear Sir: The Statutes of Oklahoma provide that a female shall attain her 
majority at the age of 18. 

The Statutes of Kansas Provide that a female shall attajn her majority at 
the age of 21. 

Banks in Kansas, located upon the border, frequently have occasion to take 
notes and mortgages, secured by chattels and real estate in Oklahoma and fre- 
quently the makers of the instruments will be a husband over 21 and a wife 
over 18 and under 21. 

What would you say as to the legality of a note and mortgage executed and 
delivered in Kansas, payable in Kansas, secured by chattels or real estate in 
Oklahoma, where the law requires that the mortgage should be executed by 
husband and wife, and where the wife is under 21? CASHIER. 


Answer: With respect to real estate mortgages, the law of the 
state where the land is situated governs as to the capacity of a mar- 
ried woman to execute a mortgage, though it be executed in another 
state. Thus if a married woman should execute a mortgage without 
her husband joining her, in a state where such a mortgage would be 
valid, conveying land in another state, where the law required the 
husband to join with her in her conveyance, the mortgage would have 
no effect in the latter state and could not be enforced. Jones on 
Mortgages, §118a, citing Swank v. Huffnagle, 71 Ind. 53. And 
where a chattel mortgage is executed in one state, irrespective of the 
residence of the parties, and the mortgaged property is located in 
another state, it is held, as a general rule, that the law of the state 
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where the property is located will control as to the validity and effect 
of the mortgage. To this proposition may be cited the case of 
Mackey v. Pettijohn, 6 Kan, App. 57. 


RATE OF INTEREST. 
Editor Banking Law Journal: Wisconsin, May 12, 1919. 


We hold a note of which the enclosed is a true copy. On or about July 17, 
1918, we demanded payment of this note, by notice deposited in the mails. The 
signer replied that he could not pay at that time. We replied that we would con- 
tinue to carry the note, but at an increased rate of interest (mentioning the rate). 
This rate was noted on the instrument at the time. He did not reply to our 
letter, nor has he offered to pay the note. We again demanded payment recently, 
and he now refuses to pay the interest at the new rate fixed last July. 

Please give us your opinion as to whether we can collect interest at the in- 
creased rate of which we notified him last July. Yours very truly, CASHIER 

$800.00 
, Wis., Feb. 27, 1918. 
On demand, after date, we promise to pay to the order of the 
BANK OF —————, WISCONSIN, 
at their office, Eight Hundred DOLLARS, for value received, with interest at 
the rate of six per cent. per annum, after date, having deposited with said Bank 
as collateral security for payment of this or any other liability or liabilities of ...... 
to said Bank, due or to become due, or that may be hereafter contracted or 
existing, howsoever acquired by said Bank, the following property, viz.: 

Collateral as listed hereon. (Description of collateral follows.) 

The market value of which is now $800.00; with the right to call for additional 
security should the same decline; and on failure to respond, this obligation shall 
be deemed to be due and payable on demand, with full power and authority to 
sell and assign and deliver the whole of said property, or any part thereof, or 
any substitute thereof, or any additions thereto, at any Brokers’ Board, or at 
public or private sale, at the option of said Bank, or its assigns, and with the 
right to be purchasers themselves, at such Brokers’ Board, or public sale, on 
the non-performance of this promise, or the non-payment of any of the liabilities 
above mentioned, or at any time or times thereafter, without advertisement or 
notice. And after deducting all legal or other costs and expenses for collection, 
sale and delivery, to apply the residue of the proceeds of such sale or sales so to 
be made, to pay any, either or all of said liabilities, as said Bank, or its President 
or Cashier shall deem proper, returning the overplus to the undersigned. In case 
of the insolvency of the undersigned, any indebtedness due from the legal holder 
hereof to the undersigned may be appropriated and applied hereon at any time, 
as well before as after the maturity hereof. 

Die ims TR | TI ia anv 5 dvs esivvciccctewecessaccascenccs 


Answer: In our opinion interest at the higher rate cannot be col- 
lected. 

The contract of the maker is to pay the face amount of the note 
on demand with interest at the rate of six per cent. to the date of 
payment. If he does not comply with his contract the remedy of the 
bank is to bring suit. The bank is entitled to demand payment at 
any time it chooses to do so, and if it does demand payment and the 
maker asks for more time and agrees to pay interest at a higher rate, 
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there is no doubt that the forbearance on the part of the bank is a 
good consideration and sufficient to support the maker’s promise to 
pay additional interest. The reason why the bank cannot collect 
more than six per cent. interest under the circumstances outlined 
in the above inquiry is that the maker has not promised to pay it. 
The bank cannot, by merely writing to the maker and telling him 
that it is going to charge interest at an advanced rate, put him under 
a legal obligation to pay it. 


GUARANTY OF INDORSEMENTS. 
Editor Banking Law Journal: Vermont, April 10, 1919. 


Dear Sir: We are enclosing our cancelled draft, No. 52026, for $48.90, drawn ~ 


March 10, 1919, to the order of George M. Mask. 

We are submitting this draft to you solely for the purpose of getting an opinion 
upon the indorsement, which you will notice is made: 

George M. Mask, Per Mabel N. Forsaith. 

The first collecting Bank, which was the Second National Bank of Nashua, 
New Hampshire, you will notice, guaranteed all prior indorsements. 

This draft was issued at our window for cash, and we desire to know whether 
as a matter of law, general principle and practice, the guaranty of nidorsements 
by the Second National Bank of Nashua, New Hampshire, would absolutely 
protect us at any later date, if anything should arise to cause question, in face 
of the fact that we, perhaps, now accept the indorsement as it stands. TREAS. 


Answer: In our opinion the indorsement of the Second National 
Bank is sufficient protection against any situation that might arise. 
The protection afforded by the indorsement, however, runs to the 
drawee, the First National Bank, rather than to your bank. 

The only contingency which suggests itself, involving liability, 
would arise in the event that it were subsequently discovered that 
the payee’s indorsement was a forgery. In that event the drawee 
would not be permitted to charge the amount of the draft against 
your account and would be liable to you for the amount. You, as 
drawer, are not bound to investigate returned check vouchers for the 
purpose of ascertaining whether the indorsements are genuine in 
the absence of circumstances which would ordinarily arouse your 
suspicion. Of course if you should discover facts indicating that the 
indorsement was forged it would be your obligation to immediately 
notify the drawee. It might also be mentioned that if you have 
issued the draft under circumstances which should have excited your 
suspicion, the drawee would be entitled to charge the draft against 
your account, even though it were paid on a forged indorsement. In- 
asmuch as it was an ordinary cash transaction, we do not see how any 
such circumstances could have been present. 

‘In the event that it should develop that the payee’s indorsement 
was forged, and the drawee held responsible to you for the amount, 
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the question of the drawee’s right to recover against the Second 
National Bank on its indorsement would arise. There is some dis- 
pute as to whether an indorsement, “Pay to any bank, banker or 
trust company,” guarantees prior indorsements. On this point sce 
the January, 1919, issue of the Banking Law Journal at page 71. 
'owever, this indorsement expressly guarantees prior indorsements, 
and it would seem to be clear that the drawee could recover from 
the Second National in the event that the payee’s indorsement turned 
out to be forged. 





RECOVERY OF MONEY PAID ON FORGED CHECK. 
Editor Banking Law Journal: PENNSYLVANIA, May 5th, 1919. 

DEAR Sir: One of our customers recently returned to us a forged check for 
$35, which we had returned to him with his book as balanced, and which we 
had paid and charged to his account in error just about one year ago, or to be 
exact, on May 10th, 1918, His book was balanced for the first time since the 
payment of this forgery, as of May Ist, 1919. 

We have learned that this forged check was cashed through a department 
store in Butler, and reached us through one of the Butler banks and a Pittsburgh 
correspondent. The manager of the store which cashed the check for the forger 
(a woman) remembers the incident very clearly, and acknowledges the transaction 
and that he did not know the party for whom he cashed the check. 

We have alse learned that a woman cashed a number of checks drawn on 
different banks in this section—and used several different names—and was 
arrested and is now serving her sentence in the penitentiary for this offense. 
We have before us several of these other checks, forged, an dthere is no doubt 
that the same woman forged the check on us. 

Can we hold the first endorser on this forged check responsible for this payment, 
at this late date? Or can we hold any succeeding endorser? We think we can, 
for the reason that the said first endorser (who is manager of a department 
store, and who endorsed for the store, as well as for himself personally), is in 
no worse position now than he would have been if we had detected the forgery 
at the time it was presented. He would have been positively unable to recover 
his money from the forger then, as he is now, as she had nothing and is paying 
nothing for the other forgeries that she committed. CASHIER. 


Answer: Ordinarily a bank is not permitted to recover back the 
money which it pays out on a check bearing a forgery of its deposit- 
or’s signature. There are, however, some states in which the bank 
is allowed to recover, provided that such recovery will not place the 
other party in any worse position than he would have been in had 
the forgery been detected upon presentation and payment refused. 

In the case of Union National Bank v. Franklin National Bank, 
decided by the Supreme Court of Pennsylvania in May, 1915, and 
published in volume 32 of the Banking Law Journal at page 603, it 
was held that under the Act of April 5, 1849, banks in Pennsylvania 
may recover back the money which they pay on checks bearing forged 
signatures, provided they are properly diligent in giving notice of 
the forgery to the party to whom the forged check was paid. 














THE GREAT ST. LOUIS CONSOLIDATION. 


The consolidation of the Mechanics-American National Bank, the St. Louis 
Union Bank and the Third National Bank of St. Louis, with combined 
resources of $156,495,173, into one huge financial institution, to be known as 
the “First National Bank,” was formally effected May 13. 

This announcement was made at a conference of Walker Hill, N. A. 
McMillan and F. O. Watts, presidents of the three institutions. 

The agreement for consolidation was acted upon by the several boards of 





F. O. WATTS 
President and Executive Manager First National Bank in St. Louis 


directors and will be ratified by the stockholders, so that the physical con- 
solidation will become effective July 3. 

Hill, McMillan and Watts will have general supervision of the bank, with 
the title of executive managers, and Watts, president of the Third National 
Bank, has been selected as president of the new institution. The entire official 
roster of the three banks, as well as all directors, will compose the official roster 
and directorate of the bank. The new bank will be a national bank. The 
capital stock is to be $10,000,000, surplus $5,000,000 and undivided profits 
$500,000. 

“The big bank,” says the formal statement issued for the press, “will be 
located at the southwest corner of Broadway and Olive street, the present 
site of the Third National Bank, and will be provided for by a large addition 
to the present building to be erected on the Broadway site on property which 
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WALKER HILL N. A. McMILLAN 
Executive Managers First National Bank in St. Louis 


the Third National Bank has been purchasing from time to time for the past 
several months. It will be recalled that the St. Louis Union Bank had con- 
templated a new building on Locust, but this plan has been abandoned under 
the merger, and it was stated that the location of the bank at the Third 
National corner would strongly anchor the banking business to Broadway. 

“These leading financiers who have promoted the alliance of these institu- 
tions made no secret of their motive, but stated frankly that they believed 
the City of St. Louis and the great Mississippi Valley are at the verge of 
an unprecedented era of prosperity and development, and that they favored 
the consolidation in order to give the city and territory a banking institution 
large enough to meet the greatest banking demands. It is significant that 
this change has occurred at a time when the country is dealing in large figures, 
and when business is adjusting itself to the evolution of the new day. 


Enormous Deposits. 


“The new bank will begin business with total deposits of $121,469,446; with 
total resources of $156,495,173, according to the statements of the three banks 
published at the last official call. The First National Bank will be by far 
the largest banking institution west of Chicago, and one of the largest 
in the world. By reason of its large capital, surplus and total resources, 
it will be in a position to accommodate the largest accounts in the United 
States, as well as being prepared to handle extensive foreign banking busi- 
ness, according to comprehensive plans already made. 

“This institution will not only be a great commercial bank, handling the 
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accounts of firms, individuals, corporations, banks and bankers, but will also 
have a laige savings department, a highly specialized bond department, a 
foreign department, and will in this way put its services and facilities within 
the reach of all classes. 

“The announcement was made that all employes of the three institutions 
would be retained and ample room for the accommodation of this large work- 
ing force has been made in the Mechanics-American National Bank building, 
which the bank will occupy while the new structure at Broadway and Olive 
is being erected. 

The following are the official rosters of the three banks who will compose 
the official force of the new bank: 


OLp OFFICERS. 


“St. Louis Union Bank—N. A. M'cMillan, president; John F. Shepley, vice- 
president; Robert S. Brookings, vice-president; W. T. Ravenscroft, vice-presi- 
dent; C. E. French, vice-president; F, V. Dubrouillet, vice-president and 
cashier; Byron W. Moser, vice-president; Herbert M. Morgan, assistant vice- 
president; J. S. Walker, assistant cashier; F. L. Denby, assistant cashier; C. B. 
Schmidt, assistant cashier; A. H. L. Kuhn, manager savings department; H. 
R. Crock, auditor. 

“Mechanics-American National Bank—Walker Hill, president; Frank O. 
Hicks, vice-president; Jackson Johnson, vice-president; Ephron Catlin, vice- 
president; Joseph S. Calfee, cashier; Charles L, Allen, assistant cashier; James 
R. Leavell, assistant cashier; G. Hobart Chase, assistant cashier; Richard L. 
King, assistant cashier. 

“Third National Bank—F, O. Watts, president; R. S. Hawes, W. W. Smith, 
F. K. Houston, E. C. Stuart, M. E. Holderness, W. F. Gephart, vice-presidents; 
J. R. Cooke, cashier; D. A. P. Cooke, H. Haill, A. W. Haill, assistant cashiers: 
William C. Thompkins, auditor.” 


NEEDED IMPROVEMENTS. 


To take care of the steady growth of its business and added departments 
the National City Bank of Chicago has leased and is remodeling a portion 
of the banking floor of the Adams Express Building, which adjoins the 
National City Bank at Monroe and Dearborn streets. The transit and book- 
keeping departments will be transferred to the new quarters, which will be 
ready for occupancy June 15. 





BANK OF BUFFALO ABSORBS TWO BANKS. 


At a meeting of the stockholders of the Bank of Buffalo, City Trust Com- 
pany and the Market Bank, held May 27, the merger agreement by which the 
3ank of Buffalo will absorb the City Trust Company and the Market Bank 
was approved unanimously by the stockholders voting. 

The board of directors of the consolidated institution will be increased 
from 10 members to 21. 

The stockholders of the Bank of Buffalo also voted to increase the capital 
stock of the Bank of Buffalo from $1,000,000 to $2,500,000. 

Within a few days certificates of rights to subscribe, and subscription 
blanks, will be mailed to Bank of Buffalo stockholders. 
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ROGER H. WILLIAMS ELECTED VICE-PRESIDENT OF THE 
NATIONAL BANK OF COMMERCE IN NEW YORK. 


Roger H. Williams, banker and lawyer, has been elected a vice-president 
of the National Bank of Commerce in New York, retiring from the law firm 
of Williams, Glover and Washburn, of which he was head, at 70 Fifth Avenue, 
New York City. 

Mr. Williams has an extensive record of corporation, banking, trust and 
legal experience. His first banking connection was with the First National 
Bank of Ithaca, N. Y. He later came to New York City, where he became 
associated with N. W. Harris and Company, now Harris, Forbes and Com- 
pany, and then with N. W. Halsey and Company, having charge of the firm’s 





ROGER H. WILLIAMS 
Vice-President National Bank of Commerce in New York 


legal and corporation work. In 1914 he opened his own law firm, making a 
specialty of estates and trusts. Mr. Williams has also been an executive 
officer of numerous corporations, including the Crane Valve Company of 
Bridgeport, Conn.; the Union Gas Company of Spokane, Washington; the 
Montgomery Traction Company; the Klinger Company, and the Manchurian 
Development Company. 

He was born in Ithaca, N. Y., in 1874, a son of the late Professor Henry 
Shaler Williams and grandson of Josiah Butler Williams, a bank president of 
Ithaca, N. Y., and one of the original directors of the United States Trust 
Company of New York City. He graduated from Cornell in 1895 with the 
degree of Ph.B., and then took graduate work in economics and finance at 
Yale, where he received the degree of M.A. Subsequently he received the 
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degrees of LL.B. and J.D. from New York University. He is a member of 
Phi Beta Kappa. During the last several years he has been chairman in charge 
of the entire student Y. M. C. A. work in the United States and Canada, and 
has served on the executive and financial committees of the National War 
Work Council of the association. 

Mr. Williams is a member of the Bar Assoication of New York, the New 
York County Lawers’ Association, the Academy of Political Science, the Amer- 
ican Economic Association, the Executive Committee of the Civil Service 
Reform Association, the Asiatic Association, the League to Enforce Peace, 
and the Cornel, Yale, Century, Bankers and University Clubs of New 
York City. , 


BANK DISCOUNT AS INCOME. 


The following regulation (Art. No. 114 of Regulations No. 33 Revised), while 
promulgated by the Commissioner of Internal Revenue January 2, 1918, and 
released for publication February 2, 1918, seems to have escaped the attention 
of many banks. This regulation is of deep import to banks making tax returns 
for in making the return there is a very material difference as to how the bank’s 
records are kept and which one of the two methods is used in determining the 
amount of discount that is to be reported as income, It is to the interest of 
banks, therefore, that this regulation be given the widest publicity. The regula- 
tion follows: 





“In cases wherein banks or other corporations loan money by discounting 
bills or notes, one of two methods shall be used in determining the amount 
of discount that is to be reported as income, namely, (1) if the bank or corpora- 
tion makes a practice of crediting such discount directly to a ‘discount account’ 
or to profit and loss, the total amount thus credited during the year shall be 
considered income and shall be so reported, regardless of the fact that a portion 
of this amount may represent discount paid in advance and not then earned, (2) 
if the bank or corporation follows the practice of crediting such discount to 
an ‘unearned discount account’ and later, as the discount becomes earned, debits 
the unearned account and credits an ‘earned discount account’ with the amount 
so earned, the total amount credited to the ‘earned discount account’ during 
the year shall be considered income and shall be so returned. The corporation 
having income of this character should state in a memorandum attached to its 
return which of the two methods was used in determining the amount of dis- 
count returned as income.” 


LIBERTY NATIONAL BANK SECURES YALE PROFESSOR. 


James F. McClelland, professor of mining and metallurgy of the Sheffield 
Scientific School of Yale University, and a director of engineering research 
of the Hammond Laboratory, has joined the staff of the Industrial Depart- 
ment of the Liberty National Bank of New York. 

Mr. McClelland has had a wide experience covering engineering problems 
both in the field and in the research laboratory, together with service as 
head of the department of production engineering for the Aircraft Board 
in Dayton, Ohio, and Washington, during the war. As an expert engineer 
he comes to the Liberty peculiarly well equipped to be of great assistance 
in the development and broadening of scope of the Industrial Department 
of the bank. 

He will serve as consulting engineer on questions of industrial research 
and production, both for the bank and the Liberty Securities Corporation. 
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FIRST NATIONAL OF BROOKLYN PROMOTES MR. TOBEY. 


Mr. Austin Tobey, Jr., who was re- 
cently elected assistant cashier of the 
First National Bank, Brooklyn, N. Y., 
has been connected with that institu- 
tion since 1908. He worked his way 
through the various departments of 
the bank and for the past year was 
the paying teller. 

Mr. Tobey has always taken an 
active part in the American Institute 
of Banking, and has earned his pro- 
motion. 

The other officers of the institution 
are: Joseph Huber, president; John 
W. Weber, vice-president; William S. 
lrish, vice-president; Ansel P. Verity 
cashier; Frederick W. Krueger, as- 





sistant cashier, and Russell C. Irish, Pr 


assistant cashier. AUSTIN TOBEY, JR. 





INSURANCE PLAN OF FIRST NATIONAL OF CHICAGO. 


A plan of insurance of employes of a bank was adopted by the First Na- 
tional Bank of Chicago twenty years ago, and it has recently added to the 
plan a pension fund for employes which makes the insurance plan as a whole 
one of the most practical and most beneficial schemes of the kind known to 
banks, The Chicago Banker says: On May 14, 1919, pursuant to the policy 
established twenty years ago at which time “The Bank Pension Fund” was 
inaugurated, the First National Bank of Chicago and its affiliated institutions, 
the First Trust & Savings Bank and the National Safe Deposit Company 
entered into an arrangement with the Equitable Life Assurance Society of the 
United States under which approximately seven hundred employes of these 
institutions are insured for a total sum of two million dollars. 

Under the arrangement, officers and employes are insured for an amount 
equal to five hundred dollars for each year of service. Clerks with one year 
to their credit are insured for five hundred dollars, which amount automatically 
increases at the rate of five hundred dollars per year for each year of service. 

The group insurance plan explained above in no way affects “The Bank 
Pension Fund,” which was established on May 1, 1899. At the time the fund 
become operative, it was optional with the officers and clerks as to whether 
or not they should enter, but subsequent employes were required to do so. 
Under the plan, officers and employes contribute three per cent of their 
monthly salary to the fund, this amount being deducted from their monthly 
pay. An employe upon attaining the age of sixty years is permitted to retire 
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and take the benefits provided, while retirement at sixty-five years is com- 
pulsory except that the employe is specially requested to remain. Employes 
who have been with the institution for twenty-five years or more are entitled 
to life pension, while those whose term of service has been under twenty-five 
years shall not be entitled to a pension for a longer time than the time of 
their service. 

The amount of the pension allowed is on a basis of one-fiftieth of their 
salary at the date of retirement for each year of service graduated to a maxi- 
mum pension of $6,000. The widow of a deceased employe is entitled to 
receive one-half the amount to which her husband would have been entitled, but 
does not receive a pension for a longer period of years than her husband’s 
term of service. Besides the pension provided, the widow would also receive 
the insurance mentioned above as the group policy includes employes after 
they become pensioners. 

In addition to the insurance and pension fund benefits, the affiliated banks 
have from time to time since the outbreak of the world war, declared bonuses 
in varying amounts from five per cent to twelve and one-half per cent. At 
the same meeting at which the insurance arrangement was completed, another 
bonus to the employes was declared. This bonus is payable on June Ist and 
employes with more than two years of service to their credit will receive 
ten per cent of their yearly salary, while those whose term of service is less 
than two years will receive five per cent of their yearly salary. 





PREPARING FOR RECONSTRUCTION WORK. 


Through a systematic development of export advertising and promotion, Med- 
ley Scovil, Inc., the advertising agents, have laid plans that will be sure to work 
out a lot of good to the business world, and especially the various elements 
in the financial field. In order to carry out their plans and meet the growing 
demands of their business, they have leased the entire floor at 25 Pine street, 
New York, and, according to Mr. Scovil, they have already taken some import- 
ant steps in the direction of the development of American export trade with 
South America and the Dominion of Canada. 

Particular attention will be paid to business in and from Chile, Brazil, and 
the Argentine Republic, as well as Canada, which Mr. Scovil believes will 
prove of mutual value to the commerce of the United States and its sister 
nations. It is planned to run copy of Latin American and Canadian houses 
in the United States, and of American houses in Canada and Latin-America, 
in addition to placing copy for American firms interested in foreign trade in 
American mediums. 

News sections devoted to American export trade already have been started 
in the New York Sun, Boston Transcript, Philadelphia Public Ledger, and the 
St. Louis Globe-Democrat, with the view to presenting the opportunities for 


extending commerce abroad. Advertising is being placed in newspapers con- 
ducting such departments. 

The Scovil agency will also continue to develop banking and financial 
advertising along the modern and progressive lines with which it has had 
considerable success during the last few years. 








Keep your Investment List active 


ANKERS who aim to keep 
their investments on a profit- 
able basis must know when to 
“weed out and when to replant” 
—when to buy and when to sell. 


One of our services -to bankers 
is to help sharpen their scrutiny 
of their own investments. 


We will be glad to disclose any 
facts at our command on any spe- 
cific issue, as well as to make gen- 
eral recommendations for a more 
profitable arrangement of your list 
of securities. 


A line to our nearest corre- 
spondent office will put you in 
touch with a trained man who 
“ Hine i ERVICE 
knows your problems and “talks pereiruia? TO BANKS 
your language. 


The National City Company 


National City Bank Building New York 


Uptown Office: Fifth Avenue and 43rd Street 
CORRESPONDENT OFFICES 


DENVER, CoLo. Newark. N. J. 
718 17th Street 79% Broad St. 


Derrorr, Mics. New ORLEANS, La. 
147 Griswold Street $01 Baronne St. 
Hartrorp, Conn Omana, Nes. 
Coun. Mutual Bidg. First Natl. Bank Bldg. 
PHILADELPHIA, Pa. 
1421 Chestnut Street 


Los ANGELES. CaL. 
607 So. Spring Street 


MILWAUKEE, Wis. 
First Nati. Bank Bidg. 


MINNEAPOLIS, MINN. RicHMonp, V. ; _) -- 7 
McKnight Bidg. 74 Notre St. West 


Short Term Notes Acceptances 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, re- 
ported to the New York Clearing House for the week ending June 8, 1918, and 


June 7, 1919: 


Members of Federal 
Reserve Bank 


Bank of New York......... 
Bank of the Manhattan Co... 
Merchants National ........ 
Mech. & Metals Nat......... 
Bank of America............ 


National City Bank.......... 
Chemical National Bank..... 
Atlantic National............ 
Nat. Butchers & Drovers.... 
American Exchange Nat..... 


National Bank of Commerce. 
f° aya 
Chatham & Phenix Nat...... 
Hanover National........... 
Citizens National............ 


Metropolitan Bank.......... 
Corn Exchange...... 
Importers & Traders. 3 
SE BP iicccswcesecess 
East River National......... 


eereee 





Second National Bank....... 
eee 
a 
RAO) Ee 
EE i dicnwawings «04-000 


oS 
Fifth Ave. 
Commercial Exchange........ 
Commonwealth Bank........ 
Lincoln National............ 


Garfield National............ 
Fifth National Bank......... 
Seaboard National.......... 
Liberty National............ 
Coal & Iron National........ 


Union Exchange Nat........ 
Nassau Nat. Bank Bklyn.... 
Calemitia Baek ...cccscccese 


State Banks not 
Members of Federal 
Reserve Bank 


OS : 


Discounts Discounts 
Average Average 
1918 1919 

$46,252,000 $55,094,000 
58,228,000 62,149,000 
27,069,000 31,849,000 
157,509,000 161,656,000 
31,439,000 32,961,000 
552,109,000 564,022,000 
71,777,000 84,017,000 
15,522,000 17,405,000 
2,765,000 3,906,000 
115,157,000 119,928,000 
437,762,000 386,089,000 
13,015,000 18,440,000 
86,249,000 114,027,000 
129,568,000 131,080,000 
42,911,000 41,155,000 
23,212,000 55,820,000 
110,978,000 134,861,000 
35,265,000 40,288,000 
199,554,000 213,092,000 
3,073,000 8,439,000 
19,348,000 20,543,000 
276,702,000 366,377,000 
92,127,000 128,588,000 
10,136,000 12,878,000 
6,000,000 7,439,000 
293,957,000 344,694,000 
17,481,000 23,289,000 
“6,144,000 7,983,000 
6,093,000 8,769,000 
16,609,000 16,000,000 
11,595,000 14,815,000 
7,063,000 446,000 
45,272,000 52,799,000 
80,217,000 77,759,000 
12,508,000 23,502,000 
13,957,000 17,019,000 
14,343,000 16,983,000 
Setiusess 16,394,000 
14,980,000 17,141,000 
4,643,000 954,000 
21,275,000 24,277,000 
27,146,000 50,581,000 


Loans and Loans and Legal Net 


Deposits 
Average 
1918 


$37,738,000 
56,837,000 
20,943,000 
154,516,000 
27,121,000 


576,990,000 
62,921,000 
14,105,000 
2,250,000 
98,409,000 


304,810,000 
12,832,000 
77,486,000 

125,994,000 
32,087,000 


24,195,000 
108,510,000 
25,721,000 
158,229,000 
3,262,000 


14,193,000 
151,721,000 
93,580,000 
9,951,000 
5,070,000 


273,340,000 
18,595,000 
5,647,000 
6,088,000 
15,292,000 


Legal Net 
Deposits 
Average 

1919 


$38,936,000 
58,178,000 
26,019,000 
166,456,000 
25,426,000 


689,286,000 
67,663,000 
15,996,000 

3,919,000 

106,035,000 


291,569,000 
18,240,000 
104,514,000 
128,019,000 
37,171,000 


27,235,000 
134,542,000 
24,856,000 
169,357,000 
8,983,000 


16,668,000 
152,534,000 
125,748,000 

12,572,000 


, , 


308,284,000 
19,212,000 
7,168,000 
8,310,000 
16,127,000 


13,015,000 

131,000 
50,051,000 
60,708,000 
14,032,000 


19,234,000 
11,430,000 
16,132,000 








